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ABSTRACT 

This hearing transcript presents testimony on several 
House resolutions regarding immigration and citizenship. Two bills 
propose amending the Immigration and Nationality Act to limit 
birthright citizenship to persons with citizen or legal resident 
mothers (HR 705) or to deny such citizenship to children of parents 
who are not citizens or permanent resident aliens (HR 363) . Five 
joint resolutions propose to amend the Constitution to restrict 
birthright citizenship to persons with legal resident mothers or 
fathers (HJ Res 56 and 87); citizen or legal resident mothers (HJ Res 
64); a citizen parent at the birth (HJ Res 88); or a citizen parent, 
lawfully in the United States, or with a lawful immigration status at 
the birth (HJ Res 93). Witnesses included: (1) several 
Representatives from the state of California; (2) Representatives 
from the states of Florida, Hawaii, and Illinois; (3) A former 
reporter from the "El Paso Times"; (4) university law professors; (5) 
Barbara Jordan, chair of the U.S. Commission on Immigration Reform; 

(6) Assistant U.S. Attorney General Walter Dellinger; and (7) a 
deputy director, Income Maintenance Bureau, San Diego County 
Department of Social Services. Witnesses testified that smugglers 
bring pregnant women into the country to give birth so their children 
are citizens; educational and social welfare benefits for children of 
illegal aliens were cited as causes. Others argued that because the 
14th Amendment grant of birthright citizenship was not meant to apply 
to children of illegal aliens, a federal statute could end birthright 
citizenship; others argued that a Constitutional amendment is 
required to modify birthright citizenship. Appendices contain 
additional statements, letters, or materials submitted by witnesses. 
(KDFB) 
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SOCIETAL AND LEGAL ISSUES SURROUNDING 
CHILDREN BORN IN THE UNITED STATES 
TO ILLEGAL ALIEN PARENTS 



WEDNESDAY, DECEMBER 13, 1995 

House of Representatives, Subcommittee on Immi- 
gration and Claims, Jointly with the Subcommit- 
tee on the Constitution, Committee on the Judi- 
ciary, 

Washington, DC. 

The subcommittees met, pursuant to notice, at 10:07 a.m., the 
room 2325, Rayburn House Office Building, Hon. Lamar Smith 
(chairman of the subcommittee on Immigration and Claims) and 
Hon. Charles T. Canady (chairman of tne subcommittee on the 
Constitution) presiding. 

Present from the Subcommittee on Immigration and Claims: 
Representatives Lamar Smith, Bill McCollum, Elton Gallegly, Car- 
los J. Moorhead, Sonny Bono, Fred Heineman, Ed Bryant of Ten- 
nessee, Barney Frank, John Bryant of Texas, and Xavier Becerra. 

Present from the Subcommittee on the Constitution: Representa- 
tives Charles T. Canady, Henry J. Hyde, Lamar Smith, Bob In^lis, 
Barney Frank, John Conyers, Jr., Melvin L. Watt, and Jose E. 
Serrano. 

Also present': Representatives Patsy T. Mink and Brian P. 
Bilbray. 

Staff present from the Subcommittee on Immigration and 
Claims: Cordia A. Strom, chief counsel; Edward R. Grant, counsel; 
George Fishman, assistant counsel; Judy Knott, secretary; and 
Marie McGlone, minority counsel. 

Staff present from the Subcommittee on the Constitution: Kath- 
ryn A. Hazeem, chief counsel; Keri D. Harrison, assistant counsel; 
and Robert Raben, minority counsel. 

OPENING STATEMENT OF CHAIRMAN SMITH 

Mr. Smith. We will proceed with our first panel. But first of all, 
welcome to you all who are here today. I would especially like to 
thank Charles Canady, who is the chairman of the Subcommittee 
on the Constitution for cochairing this hearing. Without objection, 
his opening statement will be made a part of the record. Congress- 
man Canady is at another markup. In fact, there are two other 
subcommittees of the Judiciary Committee that have markups 
going on right now, as well as a conference meeting of all Repub- 
licans. So it will probably be a little while before we will have 
much company up here. 

(l) 




6 



2 



The United States is one of the few industrialized countries in 
the world that grants automatic citizenship to nearly every child 
bom in the country, even the children of illegal immigrants. For in- 
stance, England, the originator of this practice, reversed course 14 
years ago. Canada is currently considering doing the same. Is it 
time for us to reconsider our policy of granting birthright citizen- 
ship to the children of illegal aliens? That is the question we will 
address today. 

I know this is a sensitive issue. Afterall, our birthright citizen- 
ship policy is anchored in the first section of the 14th amendment 
to the Constitution which states, “All persons bom in the United 
States and subject to the jurisdiction thereof, are citizens of the 
United States.” It was written after the Civil War to guarantee citi- 
zenship to those formerly held in bondage and to their descendants. 

What is the current impact of this amendment? We will have a 
witness testify today that smugglers are bringing pregnant women 
into this country to give birth so that their children are American 
citizens. About 16 percent of all the births taking place in Califor- 
nia each year are to illegal alien mothers. The county of Los Ange- 
les alone estimates that almost 200,000 U.S. citizen children of ille- 
gal aliens are living in that area and collecting half a billion dollars 
a year in AFDC benefits alone. The county estimates that the cost 
to Los Angeles school districts for primary and secondary education 
for the citizen children of illegal alien parents is over $600 million 
a year. That is a total cost to that one county of over $1 billion a 
year. 

Even apart from these quantifiable costs, is citizenship devalued 
when it is obtained in this way? If birthright citizenship is to be 
modified, how should it be done? We will hear today from witnesses 
who will argue that the 14th amendment’s grant of birthright citi- 
zenship was never meant to apply to the children of illegal aliens, 
because one, our Founders felt that members of our national com- 
munity should have the right to choose who will join that commu- 
nity, two, the children of illegal aliens are not subject to the juris- 
diction of the United States under the 14th amendment, and three, 
there really were no illegal aliens in 1868 when the 14th amend- 
ment became effective since this was a full 7 years before the first 
significant Federal immigration statute. If these individuals are 
correct, then enacting a Federal statute could constitutionally end 
birthright citizenship. 

Others will argue today that the 14th amendment’s grant of 
birthright citizenship was meant to apply to all persons except cer- 
tain native Americans and the children of diplomats. They will 
argue that their position was reinforced by the Supreme Court’s 
1897 ruling in United States v. Wong Kim Ark. If they are correct, 
then a constitutional amendment would be required to modify 
birthright citizenship. 




7 



3 



To address these and other issues, we welcome our first panel 
today, which is comprised of our distinguished colleagues. We have 
done our best today to follow protocol. The individuals are here in 
the order in which they introduced legislation governing this par- 
ticular subject. As has already been pointed out, we are also espe- 
cially pleased to have a former colleague with us today, Prof. Bar- 
bara Jordan, who is also of course a friend from home for me. 

[The bills, H.R. 705, H.R. 1363, H.J. Res. 56, H.J. Res. 614, H.J. 
Res. 87, H.J. Res. 88, and H.J. Res. 93, follow:] 
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H. R. 705 

To amend the Immigration and Nationality Act to limit citizenship at birth, 
merely by virtue of birth in the United States, to persons with citizen 
or legal resident mothers. 



104th CONGRESS 
1st Session 



IN THE HOUSE OF REPRESENTATIVES 

January 26, 1995 

Mr. GALLEGLY introduced the following bill; which was referred to the 
Committee on the Judiciary 



A BILL 

To amend the Immigration and Nationality Act to limit 
citizenship at birth, merely by virtue of birth in the 
United States, to persons with citizen or legal resident 
mothers. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. LIMITING CITIZENSHIP AT BIRTH, MERELY BY 

4 VIRTUE OF BIRTH IN THE UNITED STATES, 

5 TO PERSONS WITH LEGAL RESIDENT MOTH- 

6 ERS. 

7 (a) In General.— Section 301(a) of the Immigra- 

8 tion and Nationality Act (8 U.S.C. 1401(a)) is amended 

9 i 9 

ERIC 
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1 by inserting before the semicolon the following: of a 

2 mother who is a citizen or legal resident of the United 

3 States”. 

4 (b) Effective Date. — The amendment made by 

5 subsection (a) shall apply to persons born after the date 

6 of ratification of an article of amendment to the Constitu- 

7 tion of the United States that repeals the first sentence 

8 of section 1 of the fourteenth article of amendment to the 

9 Constitution of the United States. 



# 
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104th CONGRESS ww w-k 1 fl/Wl 

1st Session J-| # 

To amend the Immigration and Nationality Act to deny citizenship at birth 
to children bom in the United States of parents who are not citizens 
or permanent resident aliens. 



IN THE HOUSE OP REPRESENTATIVES 

March 30, 1995 

Mr. BlLBRAY (for himself, Mr. CUNNINGHAM, Mr. Packard, Mr. HUNTER, 
Mr. Doolittle, Mrs. Roukema, Mr. Stenholm, Mr. Baker of Califor- 
nia, Mr. Calvert, Mrs. Johnson of Connecticut, Mr. Murtha, Mr. 
Traficant, Mr. Hayes, Mr. Bono, Mr. McKeon, Mr. Rohrabacher, 
Mr. Riggs, Mr. Horn, Mrs. Seastrand, Mr. Shadegg, and Mrs. 
Kelly) introduced the following bill; which was referred to the Commit- 
tee on the Judiciary 



A BILL 

To amend the Immigration and Nationality Act to deny 
citizenship at birth to children born in the United States 
of parents who are not citizens or permanent resident 
aliens. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION I. SHORT TITLE. 

4 This Act may be cited as the “Citizenship Reform 

5 Act of 1995”. 
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1 SEC. 2. PURPOSE. 

2 It is the purpose of this Act to deny automatic citi- 

3 zenship at birth to children bom in the United States to 

4 parents who are not citizens or permanent resident aliens. 

5 SEC. 3. CITIZENSHIP AT BIRTH FOR CHILDREN OF NON-CIT- 

6 IZEN, NON-PERMANENT RESIDENT ALIENS. 

7 (a) In General. — Section 101 of the Immigration 

8 and Nationality Act (8 U.S.C. 1101) is amended by insert- 

9 ing after subsection (c) the following new subsection: 

t 

10 “(d) For purposes of section 301(a), a person born 

11 in the United States shall be considered as ‘subject to the 

12 jurisdiction of the United States’ if — 

13 “(1) the child was born in wedlock in the 

14 United States to a parent either of whom is (A) a 

15 citizen or national of the United States, or (B) an 

16 alien who is lawfully admitted for permanent resi- 

17 dence and maintains his or her residence (as defined 

18 in subsection (a)(33)) in the United States; or 

19 “(2) the child was born out of wedlock in the 

20 United States to a mother who is (A) a citizen or 

21 national of the United States, or (B) an alien who 

22 is lawfully admitted for permanent residence and 

23 maintains her residence in the United States.”. 

24 (b) Conforming Amendment. — Section 301 of 

25 such Act (8 U.S.C. 1401) is amended by inserting “(as 
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1 defined in section 101(d))” after “subject to the jurisdic- 

2 tion thereof’. 

3 (c) Effective Date. — The amendments made by 

4 this section shall apply to aliens born on or after the date 

5 of the enactment of this Act. 
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104th CONGRESS 
1st Session 



H. J. RES. 56 



Proposing an amendment to the Constitution of the United States to restrict 
the requirement of citizenship at birth by virtue of birth in the United 
States to persons until a legal resident mother or father. 



IN THE HOUSE OF REPRESENTATIVE S 
January 19, 1995 

Mr. BEILENSON introduced the following joint resolution; which was referred 
to the Committee on the Judiciary 



JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United 
States to restrict the requirement of citizenship at birth 
by virtue of birth in the United States to persons with 
a legal resident mother or father. 

1 Resolved by the Senate and House of Representatives 

2 of the United States of America in Congress assembled , 

3 (tivo-thirds of each House concurring therein), That the fol- 

4 lowing article is proposed as an amendment to the Con* 

5 stitution of the United States, which shall be valid to all 

6 intents and purposes as part of the Constitution wiien 

7 ratified by the legislatures of three-fourths of the several 
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1 States within seven years after the date of its submission 

2 for ratification: 

3 “ Article — 

4 “Section 1. All persons born in the United States, 

5 and subject to the jurisdiction thereof, of a mother or fa- 

6 ther who is a legal resident of the United States and all 

7 persons naturalized in the United States are citizens of 

8 the United States and of the State wherein they reside. 

9 The first sentence of section 1 of the fourteenth article 

10 of amendment to the Constitution of the United States 

11 is hereby repealed. 

12 Section 2. The Congress shall have power to en- 

13 force before this article by appropriate legislation. 

14 SECTION 3. This article shall apply to persons born 

15 after the date of its ratification.”. 
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104th CONGRESS ff ¥ npO £h M 

1st Session JJ, J. IVLj, Ofl 

Proposing an amendment to the Constitution of the United States to restrict 
the requirement of citizenship at birth by virtue of birth in the United 
States to persons with citizen or legal resident mothers. 



IN THE HOUSE OF REPRESENTATIVES 

January 26, 1995 

Mr. GALLEGLY introduced the following joint resolution; which was referred 
to the Committee on the Judiciary 



JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United 
States to restrict the requirement of citizenship at birth 
by virtue of birth in the United States to persons with 
citizen or legal resident mothers. 

1 Resolved by the Senate and House of Representatives 

2 of the United States of America in Congress assembled (two- 
's thirds of each House concurring therein), That the follow- 

4 ing article is proposed as an amendment to the Constitu- 

5 tion of the United States, which shall be valid to all intents 

6 and purposes as part of the Constitution when ratified by 

7 the legislatures of three-fourths of the several States with- 
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1 in seven years after the date of its submission for ratifica- 

2 tion: 

3 “Article — 

4 “Section 1. All persons bom in the United States, 

5 and subject to the jurisdiction thereof, of mothers who are 

6 citizens or legal residents of the United States and all per- 

7 sons naturalized in the United States are citizens of the 

8 United States and of the State wherein they reside. The 

9 first sentence of section 1 of the fourteenth article of 

10 amendment to the Constitution of the United States is 

1 1 hereby repealed. 

12 “Section 2. The Congress shall have power to en- 

13 force this article by appropriate legislation. 

14 “Section 3. This article shall apply to persons born 

15 after the date of its ratification. ”. 
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104th CONGRESS 
1st Session 



H. J. RES. 87 



Proposing an amendment to the Constitution of the United States regarding 
citizenship in the United States. 



I 



IX THE HOUSE OF REPRESENTATIVES 
May 3, 1995 

Mr. Stockman (for himself, Mr. Jones, Mr. Funderburk, Mrs. 
CllEXOWETII, Mr. BURTON of Indiana, and Mr. SALMON) introduced the 
following joint resolution; which was referred to the Committee on the 
Judiciary 



JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United 
States regarding citizenship in the United States. 

1 Resolved by the Senate and House of Representatives 

2 of the United States of America in Congress assembled (two- 

3 thirds of each House concurring therein ), That the follow- 

4 ing article is proposed as an amendment to the Constitu- 

5 tion of the United States, which shall be valid to all intents 

6 and purposes as part of the Constitution when ratified by 

7 the legislatures of three-fourths of the several States with- 

8 in seven years after the date of its submission for ratifica- 

9 tion: 





8 



14 



2 

1 “Article — 

2 ‘Section 1 . Citizens of the United States shall only 

3 be persons bom to a parent who is a citizen of the United 

4 States, persons born within the United States and to a 

5 parent who was lawfully present in and subject to the ju- 

6 risdiction of the United States at the time of that parent’s 

7 entry into the United States, and all persons naturalized 

8 according to the laws of the United States. 

9 “SECTION 2. Nothing in this Constitution shall re- 

10 quire either the Congress or the States to provide pav- 

1 1 ments or services to any person who is not a citizen of 

12 the United States. 

13 Section 3. No person shall become a naturalized 

14 citizen of the United States who is not conversant in the 

15 English language, except for persons under the age of five, 

16 and who has not sworn allegiance to the United States 

17 over and above allegiance to any other polity. 

18 “Section 4. Representatives shall be apportioned 

19 among the several States according to their respective 

20 numbers, counting only the number of citizens of each 

21 State.”. 
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104th CONGRESS 
1st Session 



H. J. RES. 88 



Proposing an amendment to the Constitution of the United States to provide 
that no person bom in the United States will be a United States 
citizen on account of birth in the United States unless a parent is 
a United States citizen at the time of the birth. 



IN THE HOUSE OF REPRESENTATIVES 

May 17, 1995 

Mr. Callahan (for himself, Mr. Stump, Mr. Everett, and Mr. Traficant) 
introduced the following joint resolution; which was referred to the Com- 
mittee on the Judiciary 



JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United 
States to provide that no person bom in the United 
States will be a United States citizen on account of 
birth in the United States unless a parent is a United 
States citizen at the time of the birth. 

1 Resolved by the Senate and House of Representatives 

2 of the United States of America in Congress assembled (two- 

3 thirds of each House concurring therein), That the follow- 

4 ing article is proposed as an amendment to the Constitu- 

5 tion of the United States, which shall be valid to all intents 

6 and purposes as part of the Constitution when ratified by 

7 the legislatures of three-fourths of the several States with- 
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1 in seven years after the date of its submission to the 

2 States for ratification: 

3 “Article — 

4 “SECTION 1. No person born in the United States 

5 after the date of the ratification of this article shall be 

6 a citizen of the United States, or of any State, on account 

7 of birth in the United States unless the mother or father 

8 of the person is a citizen of the United States at the time 

9 of the birth. 

10 “Sec. 2. The Congress shall have power to enforce 

1 1 this article by appropriate legislation.”. 
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104th CONGRESS |f ¥ fjpn CIO 

1st Session (J. J. MiJ. HO 

Proposing an amendment to the Constitution of the United States to provide 
that no person bom in the United States will be a United States 
citizen unless a parent is a United States citizen, is lawfully in the 
United States, or has a lawful immigration status at the time of the 
birth. 



IN T HE HOUSE OF REPRESENTATIVES 

May 25, 1995 

Mr. Foley (for himself, Mr. Hancock, Mr. Baker of California, Mr. 
Rohraracher, Mr. Royce, Mr. Bilbray, Mr. Doolittle, Mr. Ewing, 
Mr. Stump, Mr. Young of Alaska, Mrs. Chenoweth, Mrs. Meyers of 
Kansas, Mr. Saxton, Mr. CHRYSLER, Mr. Wilson, Mr. McKeon, Mr. 
Calvert, Mr. Klug, Mr. Baker of Louisiana, and Mr. Metcalf) intro- 
duced the following joint resolution; which was referred to the Committee 
on the Judiciary 



JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United 
States to provide that no person bom in the United 
States will be a United States citizen unless a parent 
is a United States citizen, is lawfully in the United 
States, or has a lawful immigration status at the time 
of the birth. 

1 Resolved by the Senate and House of Representatives 

2 of the United States of America in Congress assembled (two- 

3 thirds of each House concurring therein ), That the follow- 
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2 

1 ing article is proposed as an amendment to the Constitu- 

2 tion of the United States, which shall be valid to all intents 

3 and purposes as part of the Constitution when ratified by 

4 the legislatures of three-fourths of the several States with- 

5 in seven years after the date of its submission for ratifica- 

6 tion: 

7 “Article — 

8 “Section 1. No person bom in the United States 

9 after the date of the ratification of this article shall be 

10 a citizen of the United States, or of any State, on account 

11 of birth in the United States unless the mother or father 

12 of the person is a citizen of the United States, is lawfully 

13 in the United States, or has a lawful status under the im- 

14 migration laws of the United States, at the time of the 

15 birth. 

16 “Section 2. The Congress shall have power to en- 

17 force this article by appropriate legislation.”. 
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Mr. Smith. Let us begin. We will start first with the Honorable 
Representative Elton Gallegly, and then work our way down. 

Mr. Becerra. Mr. Chairman. 

Mr. Smith. Yes, excuse me. I’m sorry. 

Mr. Becerra. Will there be an opportunity for opening state- 
ments? 

Mr. Smith. Why don’t we make them right now. I just looked 
around and didn’t look up enough. You are recognized. 

Mr. Becerra. Thank you, Mr. Chairman. I appreciate that. I 
thank the chairman for convening this hearing, and I thank in ad- 
vance all those who will be testifying. 

I would like to just begin by asking a question of the chairman 
» again. I had raised this question last week with regard to Members 

of Congress being given the opportunity to testify before the com- 
mittee. Again, I’m not sure what the practice has been. I’m not 
sure what the protocol will be for this particular subcommittee or 
r the full Committee on the Judiciary. But I understand that Mrs. 

Patsy Mink, a Representative from Hawaii, had also requested the 
opportunity to speak before this committee. My understanding is 
further that she was denied that opportunity. I’d like to see if I can 
get some clarification from the chairman on that. 

Mr. Smith. Mr. Becerra, let me respond quickly. It is my under- 
standing that she requested the opportunity to testify. We said we 
would be happy to accept her written testimony, but since she 
wasn’t a member of the Judiciary Committee ana we already had 
nine members who we felt represented both sides very well, we 
asked her to submit written testimony. To my knowledge, that was 
something that was acceptable to her. I have not heard otherwise. 

Mr. Becerra. I heard otherwise. 

Mr. Smith. Let me suggest to you to pass on to her, since she 
didn’t contact me directly, that next time she contact me directly. 

Mr. Becerra. I will do so, Mr. Chairman. I believe the chairman 
in what he says that he himself did not hear otherwise. 

I also understand, there’s something very disturbing, that evi- 
dently it was mentioned that there was no need for her to testify 
because this is not an issue that involves Asians but only Mexicans 
having children or babies in this country. I’m not sure if that was 
said or not. That’s hearsay, but I did learn that may have been told 
to her, that there was no need for her to testify, that enough people 
were allowed to testify. If that were the case, I would hope that 
those types of comments would not be injected and given as rea- 
sons for disallowing a Member of Congress the opportunity to tes- 
« tify. 

Mr. Smith. OK. Thank you, Mr. Becerra. I would certainly hope 
that that’s not the case. As we both know, hearsay is not admissi- 
ble. But I’ll certainly look into that, and I thank you for calling it 
» to my attention. 

Mr. Becerra. Thank you. If I could just finish then. In terms of 
any opening presentation, I would just like to say to those who will 
testify and to those who are here watching, I find it interesting 
that last week we had a hearing on the issue of immigration, in 
this case dealing with the issue of allowing people to come into this 
country who are immigrants, but only for a temporary period to do 
work and then to leave. There is a proposal these days to provide 
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a guest worker program, similar to what this country has had in 
the past, the bracero program, for example, in the 1940’s through 
the 1960’s of this century. Where what we would do is allow people 
to enter the country, provide their labor, and as we heard from the 
testimony of many of the growers who are requesting this, they are 
very determined labor, very difficult labor, and apparently very 
unique labor because of the millions of people unemployed in this 
country. None of those American citizens who are unemployed 
could do the work that was necessary in the fields, so it was nec- 
essary for us to import people from other countries, temporarily of 
course, to do the work. I find that very fascinating, that today now 
we’re discussing just the opposite. 

Today, not only do we wish to exclude, but we wish to exclude < 

people who by birth become U.S. citizens. I am very interested in 
seeing the distinction, in learning a little bit more about the dis- 
tinction, hearing what people think about letting some people come 
in and do some things in this country, and denying others the right i 

to do what anyone bom in this country has had the right to do 
since as I understand it, the creation of this country. 

I know that there are differences as to whether or not the Con- 
stitution and the 14th amendment meant to apply it to anyone 
bom in this country in extending citizenship status. I am very in- 
terested in hearing that debate. I hope ultimately what we will do 
is try to do what we think is most practical for this country, and 
perhaps at some point, we’ll consider the humanity of it as well. 

So 1 thank the cnairman for this opportunity to make an opening 
statement. I would hope to see some clarification in terms of the 
subcommittee’s position and practice with regard to allowing mem- 
bers to testify. Thank you. 

Mr. Smith. Thank you, Mr. Becerra. Mr. Gallegly. 

STATEMENT OF HON. ELTON GALLEGLY, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Gallegly. Thank you very much, Mr. Chairman. Thank you 
for the opportunity to appear before our committee today. I com- 
mend the chairman for holding these hearings on this very impor- 
tant issue of birthright citizenship, an issue of critical importance 
to our entire nation, and particularly, our border States. 

Since 1991, I have sponsored legislation to amend our Constitu- 
tion to abolish the automatic citizenship to the children in this 
country that are bom to illegal alien parents. This proposal was 
also a key recommendation of the Congressional Task Force on Im- 
migration Reform, a 54-member bipartisan group, which I have had , 

the privilege to chair. This proposal was adopted by the entire task 
force with only one dissenting opinion. I have long championed this 
change in the 14th amendment because it is my belief that our cur- 
rent law encourages widespread illegal immigration and costs < 

American taxpayers billions of dollars each year. 

I expect the opponents of this change in our citizenship law will 
decry this proposal as radical. However, far from being radical, 
such restrictions on citizenship are the norm around the world. 

Only a handful of countries, Argentina, Canada, and Mexico still 
grant automatic citizenship. In Canada, the Committee on Citizen- 
ship and Immigration last year recommended that this policy be 
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changed and birthright citizenship be limited to children bom in 
Canada only if one or both of their parents is a permanent resident 
or Canadian citizen, or in the case of a parent that is a valid Cana- 
dian refugee. Nearly every nation in Europe, Africa, and Asia do 
not permit automatic citizenship to children of illegal immigrants. 
In fact, both the United Kingdom and even Australia, a country 
which shares a long immigrant tradition similar to ours, both re- 
pealed their U.S.-style citizenship policies during the 1980’s. 

My proposed amendment is much more limited. It would confer 
automatic citizenship to children of legal residents as well as citi- 
zens, denying it only to the children of illegal alien parents. 

This change in our citizenship law is long overdue, as there are 
a growing number of women who illegally enter the United States 
for the sole purpose of giving birth to an American citizen. There 
are a number of reasons for this. First, these children are eligible 
for Federal, State, and local benefit programs, and having a child 
is virtually a guarantee against deportation. 

In addition, under our current legal immigration system, the citi- 
zen child can sponsor their illegal parents or any other close rel- 
ative for permanent resident status. This powerful incentive for il- 
legal immigration must be eliminated. In Los Angeles County, 
there are an estimated 250,000 citizen children of illegal alien 
mothers, all eligible for very generous benefit programs. For the 
State of California, the estimated welfare and health costs of the 
children of illegal aliens is estimated to be over $500 million annu- 
ally. This number does not even include the largest cost of all. 
That, of course, is the cost of providing a public education. 

The costs of this policy are enormous and will continue to sky- 
rocket when you consider that in over two-thirds of all the births 
in Los Angeles County operated hospitals, the mothers are illegally 
in this country. In California, with over 31 million residents, over 
40 percent of all the births paid for by Medi-Cal, the State Medic- 
aid system, are to illegal alien mothers. In Los Angeles County, the 
California Department of Health Services estimated that AFDC 
costs for citizen children rose from $249 million to $461 million be- 
tween fiscal years 1991 and fiscal year 1994 — almost a 100-percent 
increase in just that one 3-year period. Nationwide, it is difficult 
to find precise data on the costs attributable to citizen children of 
illegal aliens. However, just among the school-aged population, it 
is estimated that 1.3 million children were bom in the United 
States to illegal alien parents. j 

Some will argue that the reform would violate the spirit of the 
14th amendment. That amendment, I must remind my colleagues, 
was drafted after the Civil War to guarantee that the recently 
freed slaves did not lose their citizenship rights based on action by 
the States. When that amendment was enacted in 1868, there were 
no illegal immigrants in the United States because there were no 
immigration laws until 1875. 

Other advocates of maintaining the status quo argue that re- 
forming citizenship policies would create a permanent subclass of 
residents as is found in some other parts of the world. I reject this 
analogy, because our nation continues to encourage assimilation 
and citizenship of those who are here legally. Our proposal only fo- 
cuses on illegal immigrants. 
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Mr. Chairman, this Congress is finally taking the necessary 
steps to regain control of our borders and eliminate the access of 
illegal immigrants to public benefits. However, the lure of benefits 
must be attacked at all levels, including illegal aliens who know- 
ingly manipulate our citizenship laws to receive these benefits. 

-Mr. Chairman, poll after poll shows that the solid majority of 
Americans, liberal, moderate and conservative, believe that reforms 
are necessary. Because immigration reform is inherently an emo- 
tional issue, it is incumbent on all of us to debate this issue based 
on the facts and not on emotion. Thank you, Mr. Chairman. 

[The prepared statement of Mr. Gallegly follows:] 

* Prepared Statement of Hon. Elton Gallegly, a Representative in Congress 

From the State of California 

Thank you for the opportunity to appear before you today. I commend Chairman 
Smith for holding these hearings on the issue of birthright citizenship, an issue of 
critical importance to our entire nation and, in particular, our border states. 

Since 199 1, I have sponsored legislation to amend our Constitution to abolish 
automatic citizenship to children bom in this country to illegal alien parents. This 
proposal was also a key recommendation of the Congressional Task Force on Immi- 
gration Reform, a 54-member bi-partisan group which I chair. This proposal was 
adopted by the entire Task Force with only one dissenting opinion. 

I nave long championed this change to the Fourteenth Amendment because it is 
my belief that our current law encourages widespread illegal immigration and costs 
American taxpayers billions of dollars each year. 

I expect that opponents of this change in our citizenship law will decry this pro- 
posal as radical. However, far from being radical, such restrictions on citizenship 
are the norm around the world. Only a handful of countries — Argentina, Canada 
and Mexico — still grant automatic birthright citizenship. And in Canada, the Com- 
mittee on Citizenship and Immigration last year recommended that this policy be 
changed and birthright citizenship be limited to children born in Canada omy if 
“one or both of their parents is a permanent resident or Canadian citizen” or in the 
case of a parent that is a valid Canadian refugee. 

Nearly every nation in Europe, Africa and Asia do not permit automatic citizen- 
ship to children of illegal immigrants. In fact, both the United Kingdom and even 
Australia, a country which shares a long immigrant tradition similar to ours, both 
repealed their U.S. style citizenship policies during the 1980’s. My proposed amend- 
ment is much more limited. It would confer automatic citizenship to children of legal 
residents as well as citizens, denying it only to children of illegal alien parents. 

This change in our citizenship laws is long overdue as there are a growing num- 
ber of women who illegally enter the Uni tea States for the sole purpose oi giving 
birth to an American citizen. There are a number of reasons for this. 

First, these children are eligible for federal, state and local benefit programs, and 
having a child is a virtual guarantee against deportation. In addition, under our 
current legal immigration system, the citizen child can sponsor their illegal parents, 
or any other close relative, for permanent resident status. 

This powerful incentive for illegal immigration must be eliminated. In Los Ange- 
les County, there are an estimated 250,000 citizen children of illegal alien mothers, 
all eligible for generous benefit programs. For the state of California, the estimated 
welfare and health costs of the children of illegal aliens is estimated to be over $500 
million annually. And this number does not even include the largest cost of all — 
providing a free public education. \ 

The costs of this policy are enormous and will only skyrocket when you consider 
that over two-thirds of the births in Los Angeles county’s public hospitals are to ille- 
gal alien parents. In California, a state with over 31 million resiaents, 40% of all 
births paid by Medi-Cal — the state Medicaid system — are to illegal alien mothers. 

In Los Angeles County, the California Department of Health Services estimated 
that AFDC costs for citizen children rose from $249 million to $461 million between 
fiscal year 1991 and fiscal year 1994. This represents a staggering 85% increase in 
just three years. 

Nationwide, it is difficult to find precise data on the costs attributable to citizen 
children of illegal aliens. However, just among the school-age population, it is esti- 
mated that 1.3 million children were bom in the United States to illegal alien par- 
ents. Some will argue that the reform would violate the spirit of the 14th Amend- 
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ment. That amendment was drafted after the Civil War to guarantee that recently 
freed slaves did not lose their citizenship rights based on action by the states. When 
that amendment was enacted in 1868, there were no illegal immigrants in the Unit- 
ed States because there were no immigration laws until 1875. 

Other advocates of maintaining the status quo argue that reforming citizenship 
policies would create a permanent subclass of residents as is found in some parts 
of the world. I reject that analogy because our nation continues to encourage assimi- 
lation and citizenship of those who are here legally. Our proposal only aims at ille- 
gal immigrants. 

Mr. Chairman, this Congress is finally taking the necessary steps to regain con- 
trol of our borders and eliminate the access of illegal immigrants to public benefits. 
However, the lure of benefits must be attacked at all levels, including illegal aliens 
who knowingly manipulate our citizenship laws to receive these benefits. 

Current law bestows citizenship on a kind of technicality, based more on logistics 
and timing than on roots, community or legality. This is clearly inappropriate. An 
act of geography should not be interpreted as an act of jurisprudence. 

Mr. Chairman, poll after poll shows that a solid majority of Americans — liberal, 
moderate and conservative— -believe that reforms are necessary. And because immi- 
gration reform is inherently an emotional issue, it is incumbent upon all of us to 
debate this issue with facts, not with emotions. 

Mr. Smith. Mr. Gallegly, thank you. Let me say for those who 
don’t know that, you of course are a member and a very active 
member of the Immigration Subcommittee. So we welcome you 
back up here at your convenience. 

Let me also announce that regrettably, we have no timekeeper 
here. You all are used to seeing a red light after 5 minutes. That 
will not be the case. So I am going to have the responsibility of hit- 
ting the gavel at 5 minutes, according to a timekeeper that we 
have up here. So I would ask for your indulgence in trying to limit 
your remarks to 5 minutes. Not just this panel, but subsequent 
panels as well. 

Congressman Brian Bilbray of California. 

STATEMENT OF HON. BRIAN P. BILBRAY, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Bilbray. Thank you, Mr. Chairman. I appreciate the chance 
to be able to testify today and appreciate you having us. 

Mr. Smith. Brian, let me interrupt you just for a minute. I want 
to introduce Congressman Serrano, who just joined us. He is a 
member of the Constitution Subcommittee as well. Jose, we wel- 
come you. And Bill McCollum of Florida, who has just joined us as 
well. 

Excuse me, Brian. 

Mr. Bilbray. Thank you, Mr. Chairman. Mr. Chairman, this 
issue is of great significance to me as someone who grew up along 
the Mexican border dealing with the consequences of an open bor- 
der. Specifically, as a San Diego county supervisor, for the past 10 
years, I addressed the strains which automatic citizenship placed 
on our system. 

The Citizenship Reform Act of 1995 is based on my lifelong expe- 
rience. I have introduced the Citizenship Act, which denies auto- 
matic citizenship to children of illegal aliens who were bom on U.S. 
soil. It makes these changes statutorily by amending the Immigra- 
tion and Naturalization Act. H.R. 1363 has 33 bipartisan cospon- 
sors, which includes Congressman Jay Kim, who I would like to 
note is a legal immigrant to the United States. 

The current interpretation of the law allows children of illegal 
parents, bom on U.S. soil to automatically be granted U.S. citizen- 
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ship. Over 96,000 babies of illegal aliens were born in California 
in 1992 alone. These children then qualify for the benefits of Med- 
icaid, AFDC, WIC, SSI. This is an insult to legal aliens such as my 
mother, who observed all our immigration laws and came through 
the proper channels to the United States. 

There is no basis of law or Supreme Court ruling for the current 
interpretation. The 14th amendment and the debate surrounding it 
is very clear in its assertion that all persons born or naturalized 
in the United States and subject to the jurisdiction thereof are citi- 
zens of the United States. In addition, there has been no Supreme 
Court ruling on a case dealing with children of illegal aliens. 

Now, Mr. Chairman, the purpose of the 14th amendment was 
twofold. One, to transform the relationship of citizenship from pri- 
mary at State, secondary at Federal to primary Federal, secondary 
to the States. It also included a nugor issue that Senator Howard, 
the author of the amendment, stressed. That is, the rights and re- 
sponsibilities of Congress to be able to intervene on issues of citi- 
zenship. This was a very, very strong component. 

Now, there are those who will argue that British common law 
was reinforced by the 14th amendment to overturn the Dred Scott 
decision, which has some merit in debate. I will refer to the fact 
that the British common law does also address this issue. Congress’ 
power under the 14th amendment is quite clear under section 5. 
My bill addresses the issue that Congress has the responsibility 
and authority to define who is and who is not a citizen. 

Congress has employed these constitutional powers by legislating 
and clarifying citizenship status for native Americans. After pas- 
sage of the 14th amendment, Congress acted in 1870 with the Win- 
nebago Indians in Minnesota, by permitting them to apply for citi- 
zenship with condition that the Indians cease to be members of the 
tribe and their lands were to be subject to taxation. The Indian 
Territorial Nationalization Act in 1890 broadened the. earlier Act 
by allowing any member of any Indian tribe or nation residing in 
Indian territory to apply for citizenship. From 1854 until 1924, citi- 
zenship was a common Government incentive to encourage assimi- 
lation of Indians. 

Congress’ authority to nationalize Indians was also sustained by 
the courts in the case of Elk v. Wilkins in 1884. The United States 
v. Celestine in 1909. Now Indians were perceived to owe allegiance 
to their tribe and were therefore not under the obedience of the 
United States. Indians were only to be granted U.S. citizenship by 
act of Congress. 

Now today, those who are in the United States illegally are clear- 
ly not subject to the jurisdiction thereof. Or rather, obeying the 
Federal Government as illustrated by the fact that they have cho- 
sen to violate our immigration laws. But more importantly, violate 
our national sovereignty. 

If illegal aliens have babies on U.S. soil they, according to prece- 
dent, must demonstrate obedience to the law as a condition for that 
automatic citizenship. Historical record has demonstrated, Mr. 
Chairman, repeatedly in the case involving Indians, that citizen- 
ship could only be achieved through congressional action, and not 
through automatic citizenship under the 14th amendment. I feel 




29 



that it is quite clear that Indians and illegal aliens fall under the 
same category, and that it is up to Congress to determine it. 

The McKay v. Campbell case specifically said that to be a citizen 
of the United States by reason oi birth, a person must not only be 
bom within the territorial limits, but he also must be bom subject 
to the jurisdiction. That, is in the power and obedience of the Unit- 
ed States. Thus, I think that clarifies the perimeter of citizenship 
pretty strongly. 

The case of the C7.S. v. Wong Kim Ark, in 1897 is pointed to op- 
ponents of my case as being proof that we need a constitutional 
amendment. However, this case only referred to legal residents. 
The parents were legal at the time. Under the mmority opinion of 
the court, the Justices stated that the children of foreign ambas- 
sadors for alien enemies bom during their hostile occupation of 
part of the King’s domain, were not naturally bom subjects because 
they were not bom within the allegiance, the obedience, the power, 
or within the jurisdiction of the King. 

Now, Mr. Chairman, I think it comes down to the fact that there 
are those that are going to say that obedience is not a condition. 
Under British common Taw, we can go back and say that. But let 
me just close with this statement. In the McKay v. Campbell case, 
I think the court said it quite clearly about what public opinion, 
no matter how long it stands, has to do with legal court. In this 
case in 1897, the court concluded that public opinion is not any au- 
thority on a point of law. The current misinterpretation of our citi- 
zenship law does not relieve the Congress of the constitutional re- 
sponsibility to right this wrong. I ask you to address this issue. We 
can’t walk from it. It is time for us to right this wrong. Again, I 
thank you for the chance to testify before this committee. 

[The prepared statement of Mr. Bilbray follows:] 

Prepared Statement of Hon. Brian P. Bilbray A Representative in Congress 
From the State of California 

Good morning, Chairman Smith Chairman Canady and members of the Sub- 
committees. I would like to extend my gratitude to you for holding this important 
hearing on the issue of automatic Uni tea States citizenship. As youknow, this issue 
is of great significance to me, personally, because I grew up along the Mexican bor- 
der, dealing with the consequences of an open border, whicn are exacerbated by the 
strains which automatic citizenship places on the system. Based on this life-long ex- 

S erience, I have introduced “The Citizenship Reform Act of 1995,” H.R. 1363, which 
enies automatic citizenship to children of illegal aliens who are born on U.S. soil. 
My legislation makes this change statutorily by amending the Immigration and Na- 
tionality Act. H.R. 1363 has 33 bi-partisan cosponsors, including Representative Jay 
Kim, who, it is important to note, worked within the system to legally immigrate 
from Korea. 

The current interpretation of the law allows children of illegal alien parents born 
on U.S. soil to automatically be granted U.S. citizenship. As I have stated previously 
before this committee over 96,000 babies of illegal aliens were born in California in 
1992. These children then qualify for benefits including Medicaid AFDC, WIC and 
SSI. It is my view that this is an insult to legal aliens, such as my mother, who 
observed our immigration laws and came to the U.S. through the proper channels. 

However, the most striking fact about this issue is that there is no basis of law 
or Supreme Court ruling for the current interpretation. As I will explain further, 
the Fourteenth Amendment and the debate surrounding it is very clear in its asser- 
tion that “All persons born or naturalized in the United States and subject to the 
jurisdiction thereof are citizens of the United States”. In addition, there has been 
no Supreme Court ruling on a case dealing with the children of illegal aliens. 

The Fourteenth Amendment to the Constitution was consistent with British com- 
mon law and reconfirmed the consensual basis for citizenship. The Amendment was 
crafted in such a way that if a person was granted federal citizenship, they were 
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automatically a citizen of their state of residence. The intent of the Fourteenth 
Amendment was to grant citizenship for newly freed slaves, and to supersede the 
Dred Scott decision which stood in violation of the common law view of citizenship. 

However, the 1866 Senate debate on the Amendment centered around the citizen- 
ship status of American Indians. During the Senate debate, Senator Howard from 
Michigan stated “Indians born within the limits of the U.S. and who maintain their 
tribal relations, are not, in the sense of the amendment, bom subject to the jurisdic- 
tion.” Senator Trumbull, the Chairman of the Judiciary Committee, posed this ques- 
tion, “What do we mean by ‘subject to the jurisdiction of the United States?' Not 
owing allegiance to anyone else. That is what it means.” This was reaffirmed by the 
Senate Judiciary Committee in a report it issued on the status of Indian citizenship. 
The report found them not to be citizens, because they were not “under the jurisdic- 
tion of the United States” at the time the amendment was adopted. The Commit- 
tee's opinion was that “the Fourteenth Amendment to the Constitution has no effect 
whatever upon the status of the Indian tribes within the limits of the United 



Section 6 of the Fourteenth Amendment states that “The Congress shall have the 

S ower to enforce, by appropriate legislation, the provisions of this article.” Congress 
as employed this Constitutional power by enacting legislation which clarified the 
citizenship status of American Indians. After passage of the Fourteenth Amend- 
ment. Congress issued the “Act of July 15, 1870, in which a Winnebago Indian from 
Minnesota was permitted to apply for citizenship, with the condition that the Indian 
cease to be a member of the tribe, and his land be subject to taxation, the “Indian 
Territory Naturalization Act” of May 2, 1890 broadened the earlier act by allowing 
any member of any Indian tribe or nation residing in Indian Territory to apply for 
citizenship. From 1854 until 1924, citizenship was a common government incentive 
to encourage the assimilation of Indians. Congress' authority to naturalize Indians 
has been sustained by the courts in the cases of Elk v. Wilkins in 1884 and United 
States, v. Celestine in 1909. 

Indians were perceived to owe allegiance to their tribe, and were therefore, not 
under the “obedience” of the United States. Indians could only be granted U.S. citi- 
zenship by an act of Congress in which they had to renounce their allegiance to 
their tribe. Today, those that are in the United States illegally are clearly not “sub- 
ject to the jurisdiction thereof” or rather obeying the federal government, as illus- 
trated by the fact that they have chosen to violate our immigration laws. If illegal 
aliens have babies on U.S. soil they, according to precedent, must demonstrate obe- 
dience to our laws. This, as the historical record has demonstrated repeatedly, in 
cases involving Indians, can be achieved only through acts of Congress. Indians 
were not considered automatic citizens; by the same logic, therefore, children of ille- 
gal aliens should not receive automatic citizenship. 

There have been a number of notable court rulings addressing the issue of citizen- 
ship. A federal district court in Oregon rules in the 1871 case of McKay v. Campbell 
that the Fourteenth Amendment was merely declaratory of the common-law nil e of 
citizenship. 'Hie case involved a plaintiff whose father was a British subject and 
whose mother was a Chinook Indian. It was ruled by the Court that Indians born 
in tribal allegiance were not born in the U.S., and subject to the jurisdiction thereof. 
The Court ruled that “to be a citizen of the U.S. by reason of his birth, a person 
must not be bom within its territorial limits, but he also must be bom subject to 
its jurisdiction — that is, in its power and obedience”. Under the obedience means 
that they are obeying U.S. laws. If someone enters the U.S. illegally they are violat- 
ing U.S. laws. This basic disobedience of U.S. immigration law, negates the illegal 
alien as being “subject to the jurisdiction of the United States.” 

The court also ruled that it is the exclusive right of Congress to grant citizenship. 
The plaintiff was not “bom a citizen of the United States, and can only become one 
by complying with the laws for the naturalization of aliens . . . But that is a matter 
within the exclusive cognizance of Congress”. Under this precedent, Congress may 
act on the granting or narrowing of U.S. citizenship. 

The finding of McKay v. Campbell were upheld in 1884 by the Supreme Court 
case of Elk v. Wilkins. Here the Court held that an Indian living in the city of 
Omaha, apart from his tribe, was not a citizen under the Fourteenth Amendment. 
The Court relied on the Fourteenth Amendment's requirement that a citizen be boro 
“subject to the jurisdiction” which it found not to apply to Mr. Elk, because he was 
bom under tribal authority. 

The Court ruled, and I quote, “the phrase ‘subject to the jurisdiction thereof em- 
braced only those who were subject to the complete jurisdiction of the United States, 
which could not be properly said of Indians in tribal relations. But it was distinctly 
announced by the mends of the amendment that they intended to include in the 
granting of national citizenship to Indians who were within the jurisdiction of the 
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states, and subject to their laws, because such Indians would be completely under 
the jurisdiction of the United States.” In its opinion, the Court quoted Senator 
Trumbull from the original Senate debate of the Fourteenth Amendment as saying, 
“It is only those who come completely within our jurisdiction, who are subject to our 
laws, that we think of making citizens." 

Supreme Court Justice Cooley in the Elk v. Wilkins case, referred to the definition 
of national citizenship as contained in the Fourteenth Amendment, saying that “By 
the express terms of the amendment, persons of foreign birth, who have never re- 
nounced the allegiance to which they were born, though they may have residence 
in this country, more or less permanent, for business, instruction, or pleasure, are 
not citizens.” He went on to say that Indians are “subject to the jurisdiction” of the 
United States only in a much qualified sense; and it would be obviously inconsistent 
with the semi-independent character of such a tribe, and with the obedience they 
are expected the render to their tribal head, that they should be vested with the 
complete rights — or, on the other hand, subjected to the full responsibilities — of 
American citizens.” 

In the case of the United States v. Wong Kim Ark , the plaintiff, Mr. Ark was born 
in San Francisco in 1873. His parents were legal immigrants from China and were 
“domiciled residents of the United States.” The Court held that Mr. Ark was a citi- 
zen of the United States even through his parents owed allegience to the Emperor 
of China. 

This case was based upon the fundamental principle of the British common law. 
Supreme Court Justice Gray, discussed this principle in the Court’s opinion, that 
“the children, born within the realm, of foreign ambassador’s, or the children of 
alien enemies, born during and within their hostile occupation of part of the king’s 
dominions, were not natural-born subjects, because [they were] not born within the 
allegiance, the obedience, or the power, or, as would be said at this day within the 
jurisdiction of the king.” The Wong Kim Ark case was consistent in this regard with 
British common-law. , 

However, the major distinction with this case was that Wong Kim Ark’s parents 
had come to America legally. The Supreme Court has never ruled on the case of 
a child or someone who had come to America illegally. It has only ruled on the nar- 
row factual case of children of legal immigrants. 

Along with the benefits of being a citizen of the United States come certain re- 
sponsibilities. Included in the oath of allegiance, the candidate pledges to defend the 
Constitution and laws of the United States of America against all enemies foreign 
and domestic; bear true faith and allegiance; and bear service in the armed forces. 
By the same token, non-citizens are not eligible for jury duty or eligible to vote. This 
issue of the responsibilities of a citizen is called into question by a number of dif- 
ferent scenarios. If a child born in the United States to a Mexican citizen who is 
in the United States illegally is called upon to serve in the U.S. military, would that 
person be obligated to serve? Because Mexico allows their citizens to have dual citi- 
zenship, would it not be possible for the individual to claim that he or she does not 
have to serve in the U.S. military because he owes allegiance to Mexico? I, as a child 
of a legal immigrant, could not claim that I did not want to serve in the U.S. mili- 
tary because my mother became a U.S. citizen by obeying by the laws of the United 
States. This is merely a hypothetical situation, however, it brings into question the 
complexities of dual citizenship. 

The above mentioned is the historical context and some theoretical questions; in 
the present, there is the very tangible question of cost to local counties and states 
that bear the brunt of the burden of caring for the children of illegal aliens. The 
nearly 96,000 babies who were born to undocumented women covered by the Medi- 
Cal program in 1992 represented an 85 percent increase over three years. In 1992 
alone, the cost to California taxpayers was more than $230 million in medical bills. 
In my county of San Diego, the county estimates that the total cost for undocu- 
mented immigrants from 1992 to 1993 was over $64 million. These are costs that 
counties and states just simply cannot afford, especially when a large percentage of 
these costs are incurred outside the parameters of any true basis of law or Supreme 
Court ruling. 

Let me be clear in one essential point. I do not blame young mothers for wanting 
the best health care possible for themselves and their babies, or to give their chil- 
dren the option of a better life in America. It is by no fault of their own that the 
United States’ failed immigration policies have resulted in their being encouraged 
to come into this country illegally. However, their plight or predicament does not 
give them a free pass to circumvent those who are toying to work within the system 
to come to America legally. By the same token, it is also not the fault nor the re- 
sponsibility of the American taxpayer, who is paying for these costs through less 
benefits and higher taxes. 
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Although a number of my colleagues advocate a constitutional amendment to cor- 
rect this interpretation of the law, it is my view that this would be superfluous. The 
fact that the Supreme Court has never ruled on this issue, couDled with the dif- 
ficulty of passing an amendment to the Constitution, gives strength to my argument 
of implementing this change statutorily. The Congress has demonstrated its author- 
ity to act under Section 5 of the Fourteenth Amendment by granting citizenship to 
American Indians. The Congress' elected status and our position as co-equal 
branches of government, gives our actions great weight in the Supreme Court. 
Therefore it is under Congress' purview to define more clearly the intention of the 
framers of the Fourteenth Amendment as to who is and who is not a citizen of the 
United States. We should exercise this purview by amending the Immigration and 
Naturalization Act. Should this be found to be unconstitutional, then, and only then 
would a Constitutional amendment be necessary. However,* until such time, it is 
clearly and completely within the authority of the Congress of the United States to 
further define citizenship laws of our great count™. 

Again, I would like to thank you, Chairman Smith, Chairman Canady and the 
members of the Subcommittees for allowing me the opportunity to testify before you 
this morning and I look forward to an open and honest debate on this issue. 

Mr. Smith. Thank you, Mr. Bilbray. Let me note that we have 
been joined by Congressman Fred Heineman and Congressman Ed 
Bryant, as well as the chairman of the Judiciary Committee, Henry 
Hyde. I appreciate you all being here. 

Congressman Luis Gutierrez, you are recognized. You are here as 
a representative of the Hispanic Caucus. 

STATEMENT OF HON. LUIS V. GUTIERREZ, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 

Mr. Gutierrez. Thank you very much, Mr. Chairman. Mr. 
Chairman, I want to thank you for the opportunity to testify on be- 
half of the Hispanic Congressional Caucus on various proposals to 
deny U.S. citizenship to children bom in our nation to noncitizen 
parents. I strongly believe that these proposals, both the constitu- 
tional amendments and the statutory method are remarkably 
shortsighted, divisive, and completely unwarranted attacks both on 
our Constitution and on the core values that we as Americans em- 
brace, fight for and strive to live by every day. 

I could devote my entire testimony to recounting the 130 years 
of legal precedent detailing why the proposals of Mr. Stockman, 
Mr. Gallegly, Mr. Bilbray, and Mr. Foley are unconstitutional or 
counter to the intent of the 14th amendment, but I think this testi- 
mony is best left to a long line of legal experts who are very trou- 
bled by these proposals. Let me instead consider the basic question. 
Should we deny citizenship to an entire group of people, people 
bom in America? 

Let me answer by quoting a Republican. A Republican leader 
who also had to consider whether we should deny citizenship to an 
entire group of people bom in America. A Republican leader who 
faced a decision how to respond to a Supreme Court that wanted 
to deny these rights. How did that Republican leader respond to 
the idea that America should deny citizenship to an entire group 
of people? He said that idea, “Does obvious violence to the plain, 
unmistakable language of the Declaration of Independence. It 
leaves the Declaration assailed and sneered at and construed and 
hawked at and tom until if its framers could rise from their graves, 
they could not recognize it at all.” That Republican was Abraham 
Lincoln. 
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The idea was Justice Roger Taney’s Dred Scott decision, which 
denied the right of citizenship to all blacks merely because t^iey 
were black. Our greatest president answered that idea with cour- 
age. That Republican faced with exclusion, chose unity. Lincoln 
took a stand, a stand that our Nation should not abandon the 
words of the Declaration of Independence, the idea that “We hold 
these truths to be self-evident, that all men are created equal.” 

Now the proposals before this committee make a very different 
declaration, that today, “we hold these truths to be self-evident 
that all men except those bom to noncitizens are created equal.” 
The proposals we consider today, that where Lincoln chose brother- 
hood, we should choose division. These bills, no matter how many 
legal niceties their sponsors would like to give, seek to accomplish 
one basic goal, undermining our Nation’s historical and fundamen- 
tal commitment to equality for all people. 

But Lincoln was right. Denying citizenship to an entire group of 
people at our whim leaves the Declaration of Independence as- 
sailed. It leaves the Constitution frayed. It steals from the Amer- 
ican people a principle that is at the foundation of what makes our 
nation great, a commitment to equality. 

Unfortunately, the stab at the heart of the Constitution and the 
Declaration of Independence is wrapped in rhetoric concerning a 
serious national problem. Sponsors of these proposals want us to 
believe that by punishing children our Nation’s immigration prob- 
lems will somehow magically disappear. Unfortunately, absolutely 
no evidence exists that supports this claim. 

First and most obviously, adoption of any of these bills would 
mainly serve to create hundreds of thousands of more undocu- 
mented residents, and continue to create more every time a child 
was bom to a noncitizen. The very people who want fewer nonciti- 
zens will be doing nothing except add more and more to our Na- 
tion. And more significantly, widen the current gulf of resentment 
and animosity between Americans based on their immigration sta- 
tus. 

Second, proponents of this idea often talk of the costs associated 
with illegal immigration. But those costs are in no way addressed 
by these proposals. In fact, no study has ever suggested that these 
plans would lessen the number of undocumented residents bom in 
our nation. 

Finally, these proposals would threaten the health of mothers 
and children across our Nation. This legislation would turn health 
care professionals into INS agents and discourage mothers from 
seeking proper medical care before their children are bom. And not 
only mothers who are not citizens, any mother or parent who might 
not look like a citizen would also be subject to questioning or sus- 
picion. 

I would ask my friends on the committee and here in Congress, 
do I look like a citizen? I wonder if they would think my wife looks 
like a citizen. I wonder if the official at the hospital, who under 
these proposals would be responsible for determining what children 
are bom to criminals and what children are bom innocent, would 
they have looked at my wife and two beautiful daughters, “Do they 
look like citizens?” I can make a very confident guess that my wife, 
who is a U.S. citizen, whose parents and grandparents are U.S. 
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citizens, would have attracted a lot more attention than the wives 
of many of my colleagues who are here in Congress today. 

These are just a few brief examples of how unworkable and inef- 
fective the proposals before us are. The Congressional Hispanic 
Caucus is eager to work for responsible, reasonable and constitu- 
tional ways to combat illegal immigration. We are not willing to 
traffic in discrimination and misery. That is what these proposals, 
I believe, would mean. They mean real human suffering, suffering 
that will be experienced mainly by children. 

So if our basic American decency, if respect for our Constitution 
and our Declaration of Independence are not good enough reasons 
for us to reject these bills, let me suggest one other source. In the 
Bible, in Ezekiel, it is written, “the son shall not bear the iniquity 
of the father.” Yet that burden is precisely what these amendments 
force upon the children of noncitizens. This subcommittee must 
take a stand. Will we punish children because of the actions of 
their parents? Will we trade the words and wisdom of Thomas Jef- 
ferson, Abraham Lincoln for the sound bites and headlines that an 
entirely ineffective policy brings? Will we so casually abandon our 
national commitment to e * 



The committee can and answer no. Because if we answer 

yes, not just immigrants or noncitizens will be losing something. 
Every American will be losing something. We will be losing a little 
more of our national identity, a little more of our national char- 
acter, a little more of what it means to be an American to say with 
pride we live in the greatest Nation in the world, a Nation “con- 
ceived in liberty and dedicated to the proposition that all men, that 
all men are created equal.” Please reject these proposals. TTiank 
you for the opportunity to testify. 

[The prepared statement of Mr. Gutierrez follows:] 

Prepared Statement of Hon. Luis V. Gutierrez, A Representative in 
Congress Prom the State of Illinois 

Mr. Chairman, I thank you for the opportunity to testify on behalf of the Congres- 
sional Hispanic Caucus on the various proposals to deny U.S. citizenship to children 
born in our nation to non-citizen parents. 

I strongly believe that these proposals — both the Constitutional Amendments sup- 
ported by Representative Gallegly and others — and the statutory method supported 
by Representative Bilbray — are remarkably short-sighted, divisive and completely 
unwarranted attacks both on our Constitution and on the core values that we as 
Americans embrace, fight for and strive to live by every day. 

Our Constitution is clear on whether the children of non-citizens are citizens of 
our nation. The 14th Amendment reads: 

"All persons born in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the states wherein they reside.” 

My colleagues suggest that it is time to take that right away. 

Now, I could devote my entire testimony to recounting 130 years of legal prece- 
dent detailing why the proposals of Mr. Stockman, Mr. Gallegly, Mr. Bilbray and 
Mr. Foley are unconstitutional or counter to the intent of the 14th Amendment. 

But I think this testimony is best left to the long line of legal experts who are 
very troubled by these proposals. 

Let me instead consider the basic question. 

Should we deny citizenship to an entire group of people — people born in America? 

Let me answer by quoting a Republican. 

A Republican leader who also had to consider whether we should deny citizenship 
to an entire group of people, born in America. 

A Republican leader who faced a decision — how to respond to a Supreme Court 
that wanted to deny those rights. 

How did that Republican leader respond to the idea that America should deny 
citizenship to an entire group of people? 
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He said that idea, quote, “does obvious violence to the plain, unmistakable lan- 
guage of the Declaration of Independence. It leaves the Declaration assailed, and 
sneered at, and construed, and hawked at, and tom — till, if its framers could rise 
from their graves, they could not at all recognize it.” 

That Republican was Abraham Lincoln. 

The idea was Justice Roger Taney s Dred Scott decision — which denied the right 
of citizenship to all blacks, merely because they were black. 

Our greatest President answered that idea with courage. And because he did, the 
14th Amendment was bom, and America became a greater, stronger nation. 

That Republican, faced with exclusion, chose unity. 

Lincoln took a stand — a stand that our nation should not abandon the words of 
the Declaration of Independence — the idea that “we hold these truths to be self-evi- 
dent — that all Men are created equal.” 

Now, the proposals before this committee make a very different declaration — that 
today “we hold these truths to be self-evident — that all Men — except those bom to 
non-citizens — are created equal.” 

The proposals we consider today suggest that where Lincoln chose brotherhood, 
we should choose division. 

These bills — no matter how many legal niceties and political arguments their 
sponsors would like to give — seek to accomplish one basic goal — undermining our 
nation’s historic and fundamental commitment to quality for all people. 

Lincoln was right — denying citizenship to an entire group of people at our whim 
leaves the Declaration of Independence assailed. 

It leaves the constitution frayed. 

And it steals from the American people a principle that is at the foundation of 
what makes our nation great — a commitment to equality. 

Unfortunately, this stab at the heart of the Constitution and the Declaration of 
Independence, is wrapped in rhetoric concerning a serious national problem. 

Sponsors of these proposals want us to believe that by punishing children our na- 
tions immigration problems will somehow magically disappear. 

Unfortunately, absolutely no evidence exists that supports these claims. . 

In fact, even if we were willing to abandon our historic commitment to equality 
and pass this bill, we would only worsen our immigration problem. 

First — and most obviously — adoption of any of these bills would mainly serve to 
create hundreds of thousands more undocumented residents, and continue to create 
more every time a child was bom to a non-citizen. 

The very people who now want fewer non-citizens will do nothing except add 
more, and more, to our nation — and more significantly, widen the current gulf of 
resentment and animosity between Americans based on their immigration status. 

Second, proponents of this idea often talk of the costs associated with illegal im- 
migration. But those costs are in no way addressed by these proposals — in fact, no 
study has ever suggested that this plan would lessen the number of undocumented 
residents in our nation. 

Finally, these proposals would threaten the health of mothers and children across 
our nation. This legislation would turn health to care professionals into INS agents 
and discourage mothers to seek proper medical care before their children are born. 

And not only mothers who are not citizens. Any mother, or parent, who might not 
look like a citizen would also be subject to questioning or suspicion. 

I would ask my friends Mr. Bilbray or Mr. Stockman, Do I look like a citizen? 
I wonder if you would think my wife looked like a citizen? 

I wonder if the official at the hospital — who under your proposals would be re- 
sponsible for determining what children are bom criminals ana what children are 
bom innocent — would have thought my wife looked like a citizen when she gave 
birth to our two wonderful daughters? 

I can make a very confident guess that my wife — who is a U S. citizen — whose 
parents and grandparents are U.S. citizens — would have attracted a lot more atten- 
tion than the wives of any of my colleagues who have introduced these bills. 

These are just a few, brief examples of how unworkable and ineffective the pro- 
posals before us are. 

The Congressional Hispanic Caucus is eager to work for reasonable and constitu- 
tional ways to combat illegal immigration. 

But we are not willing to traffic in discrimination and misery. 

And that is what these proposals mean. 

They mean real, human suffering — suffering that will be experienced mainly by 
children. 

So if our basic American decency, if respect for our Constitution and Our Declara- 
tion of Independence are not good enough reasons for us to reject these misguided 
bills, then let me suggest one other source. 
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In the Bible, in Ezekiel it is written, “the son shall not bear the iniquity of the 
father.” 

The son shall not bear the iniquity of the father. 

Yet that burden is precisely what these amendments force upon the children of 
non-citizens. 

This Subcommittee must take a stand. 

Will we punish children because of the actions of their parents? 

Will we trade the words and wisdom of Thomas Jefferson and Abraham Lincoln 
for the sound bites and headlines that an entirely ineffective policy brings? 

Will we so casually abandon our national commitment to equality? 

This subcommittee can, and should, answer no. 

Because if we answer yes, not just immigrants or non-citizens will be losing some- 
thing. 

Every American will be losing something. 

Well be losing a little more of bur national identify, a little more of our national 
character, a little more of what it means to be an American — to say, with pride, we 
live in the greatest nation in the world, a “nation, conceived in liberty and dedicated 
to the proposition that all men — that all men — are created equal.” 

Please, reject these proposals. 

Thank you for the opportunity to testify. 

Mr. Smith. Thank you, Mr. Gutierrez. Congressman Tony Beilen- 
son. Yes, Sonny. 

Mr. Callahan. Excuse me, Mr. Chairman. My foreign operations 
bill is coming up on the floor now. I would just like to respectfully 
ask the committee that during this process they also consider my 
bill, which is H. Res. 88, which is tne bill that denies citizenship 
even to legal aliens who come here solely for the purpose of having 
a child here in the United States. 

Mr. Smith. OK. Sonny, thank you. If you want, I’m sure the rest 
of the panel wouldn’t object if we went straight to you if you want 
to make a longer statement. 

Mr. Callahan. I appreciate it, but the Rules Committee is bring- 
ing my bill up and rve got to go there. But mine simply says that 
unless the child has a parent who is a legal citizen, he or she can 
not gain citizenship automatically. 

STATEMENT OF HON. ANTHONY C. BEILENSON, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. BEILENSON. Thank you very much, Mr. Chairman. Since I 
am going to leave out a good portion of my statement, perhaps 
you’11 include the full statement in the record. 

Mr. Chairman, I appreciate this opportunity to come and testify 
before your subcommittee in support of denying automatic birth- 
right citizenship to U.S. born children of illegal immigrants. Al- 
though your opening comments and those subsequent ones of my 
friend and colleague, Mr. Gallegly, pretty much cover the water- 
front, I’ll add a few things if I may. As I suggested just a moment 
earlier, Mr. Chairman, perhaps my full statement could be in- 
cluded in the record. 

Because it appears to be necessary — I hope it’s not, perhaps it’s 
not; maybe our friend from San Diego is correct that it can be done 
by statute, and that’s fine, we should try that. But many of us have 
been led to believe in looking at this quite carefully over the past 
few years that it appears to be necessary to amend the 14th 
amendment of the Constitution to achieve that goal. Because of 
that, I too have introduced a proposed constitutional amendment, 
H.J. Res. 56, for that purpose. This particular proposal, very simi- 
lar to Mr. Gallegly’s, would provide that automatic U.S. citizenship 
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for persons born in this country will be granted only to the children 
of citizens and persons with a legal resident mother or father. 

The issue of birthright citizenship is of course one of the most 
difficult and emotional issues in the debate over controlling illegal 
immigration. We are a Nation that has taken great pride in ex- 
panding the civil rights of groups of people through the years. The 
notion of denying an existing right to any class of people, no matter 
how sensible it may be, is something that goes against our nature 
as Americans. Furthermore, many of us have such deep respect for 
the Constitution that we are reluctant to support amending it, ex- 
cept for the most compelling of reasons. 

However, the situation that we are addressing — the automatic 
conferring of citizenship on children of people who have entered our 
country in violation of our laws — is so unfair — and unintended 
when the 14th amendment was first adopted — that it does provide, 
I believe, one of those rare compelling reasons for amending the 
* Constitution. As you know, and as you have been reminded today, 

the 14th amendment, which confers citizenship on all persons born 
in the United States, was adopted shortly after the Civil War in 
order to ensure that benefits and privileges of citizenship for Afri- 
can-Americans, for the newly freed slaves, which they had been de- 
nied by the Supreme Court’s Dred Scott decision. 

Because the United States did not limit immigration in 1868 
when the 14th amendment was ratified, and therefore there were 
no illegal immigrants at that time, the issue of citizenship for chil- 
dren of illegal immigrants obviously was nonexistent. Thus, the 
granting of automatic citizenship to these children is a totally inad- 
vertent and unforeseen result of the amendment. This grant of citi- 
zenship to U.S. born offspring is one of several factors that make 
illegal immigration attractive. Mr. Gallegly spoke to that, and I’ll 
skip over my remarks on that. 

However much the granting of citizenship to offspring serves as 
a strong incentive for illegal immigration, the fact remains that it 
serves as a reward for entering this country in violation of our 
laws. That is fundamentally unfair. While millions of people 
around the world wait patiently, sometimes for many years, to im- 
migrate legally to the United States, those individuals who manage 
to circumvent our immigration laws are rewarded by having their 
children granted the greatest benefit that we as a nation can confer 
on individuals. We are in effect, Mr. Chairman, saying that if you 
break our laws and if you are successful in sneaking across our 
borders and you have children here, we will reward you by grant- 
ing citizenship to those children. 

We also have the anomalous situation that favors children of one 
illegal family over another. If a mother and father come across the 
borders illegally with a young child, that child does not have citi- 
zenship. But if a similar young mother and father come across the 
border illegally and a month later, a day later, a year later have 
a child, that child is a citizen. There is no legitimate reason for 
that distinction between those two families, those two children. 

Granting birthright citizenship in these cases can also end up, as 
Mr. Gallegly pointed out and the chairman too, rewarding parents 
economically for being here illegally. Although illegal aliens are not 
eligible for welfare benefits, their U.S.-born children may of course 
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qualify for aid to families with dependent children [AFDC], and for 
other benefits granted to citizens. Again, Mr. Gallegly and the 
chairman used this data. But speaking only of California, the Cali- 
fornia Department of Social Services estimated that in the last fis- 
cal year, almost 200,000 children of illegal immigrants received 
welfare, in a cost in excess of half a billion dollars. 

I’d also point out, and I think this is quite relevant to what we 
are doing here this year, Mr. Chairman, that under welfare reform 
provisions that were included in the budget reconciliation bill, se- 
vere restrictions, as you all recall, on eligibility for most Govern- 
ment benefits would be placed on some legal immigrants. If those 
restrictions are in fact enacted, and they may well be, we would be 
in the ironic, illogical and unfair position of denying benefits for 
immigrants who are here legally, while granting them for children 
of people who are here illegally. 

While as I said earlier, it goes against our nature to withdraw 
rights for any group of people, I would point out that in areas 
where people feel the impact of illegal immigration, where people 
live with the problem day in and day out, there is a great deal of 
support for changing the provision of birthright citizenship. I re- 
cently surveyed my own constituents on a number of topics. This 
will take just one half more additional minute, and I think it’s per- 
haps of use, Mr. Chairman. One of the questions I asked was, “Do 
you support eliminating the automatic granting of citizenship to 
U.S. bom children of illegal immigrants?” The response was over- 
whelmingly favorable. Eighty-three percent of the respondents sup- 
ported this proposal. Only 17 percent were opposed. This is not a 
particularly conservative group. Seventy-nine percent of these same 
respondents supported the ban on assault weapons. Seventy-eight 
. percent opposed additional restrictions on abortion. Sixty-four per- 
cent opposed allowing organized prayer in public schools. So this 
was a moderate to liberal group, with some conservative folks in- 
volved here. Eighty-three percent support this constitutional 
amendment. 

I strongly believe, Mr. Chairman, if more Americans had the 
same exposure to the high rate of illegal immigration as those of 
us in California and other States with high rates of illegal immi- 
gration have, there would be overwhelming support for such a con- 
stitutional amendment. I thank you again for allowing me to tes- 
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Prepared Statement of Hon. Anthony C. Beilenson, a Representative in 
Congress From the State of California 

Mr. Chairman, I appreciate the opportunity to testify before your subcommittee 
in support of denying automatic birthright citizenship to U.S.-born children of illegal 
immigrants. Because it appears to be necessary to amend the Fourteenth Amend- 
ment of the Constitution to achieve that goal, I have introduced a proposed Con- 
stitutional amendment. H.J. Res. 56, for that purpose. This proposal, which I hope 
this subcommittee will consider, would provide that automatic U.S. citizenship tor 
persons bom in this country will be granted only to the children of citizens and per- 
sons with a legal resident mother or father. 

The.issue of birthright citizenship is one of the most difficult and emotional issues 
in the debate over controlling illegal immigration. We are a nation that has taken 
great pride in expanding the civil rights of groups of people through the years, and 
the. notion of denying an existing right to any class of people — no matter how sen- 
sible it may be — is something that goes against our nature as Americans. Further- 
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more, many of us have such deep respect for the Constitution that we are reluctant 
to support amending it, except for the most compelling of reasons. 

However, the situation we are addressing — the automatic conferring of citizenship 
on children of people who have entered our country in violation of our law — is so 
unfair that it does provide one of those rare compelling reasons for amending the 
Constitution. 

As you know, the Fourteenth Amendment, which confers citizenship oil all per- 
sons born in the United States, was adopted shortly after the Civil War in order 
to ensure the benefits and privileges of citizenship for African-Americans, which 
they had been denied by the Supreme Court's disastrous DrecL Scott decision. Be- 
cause the U.S. did not limit immigration in 1868 when the Fourteenth Amendment 
was approved, and therefore there were no illegal immigrants, the issue of citizen- 
ship for children of illegal immigrants was nonexistent. Thus, the granting of auto- 
matic citizenship to these children is a totally inadvertent and unforeseen result of 
the amendment. 

This grant of citizenship to U.S. -born offspring is one of several factors that make 
iftegal immigration attractive. The primary draw, of course, is the availability of 
jobs, but there is evidence that at least some illegal immigration is for the purpose 
of gaining citizenship. For example, one survey conducted under the auspices of the 
University of California found that of new Hispanic mothers in California's border 
hospitals, 15 percent had crossed the border specifically to give birth, and one quar- 
ter of those mothers said that their motive was to ensure U.S. citizenship for their 
children. And, the fact that an estimated two-thirds of births in public hospitals in 
Los Angeles County are to illegal immigrant mothers is an indication that, for what- 
ever reason, a great number of children are becoming U.S. citizens by virtue of 
being born to parents who are in the U.S. in violation of our laws. 

*^ e ^ antin g citizenship to offspring serves as a strong incentive to 
illegal immigration or not, the fact is it serves as a reward for entering this country 
in violation of our laws. And that is fundamentally unfair. While milli ons of people 
around the world wait patiently — sometimes for many years — to immigrate' legally 
to the U.S., those individuals who manage to circumvent our immigration laws are 
rewarded by having their children granted the greatest gift that we as a nation con- 
fer on individuals. 

Granting birthright citizenship in these cases can also end up rewarding parents 
economically for being here illegally. Although illegal aliens are not eligible for wel- 
fare benefits, their U.S.-born children may qualify for Aid to Families with Depend- 
ent Children (AFDC) and other benefits granted to citizens. Based on data collected 
in California for AFDC’s “children-only" cases, the California Department of Social 
Services estimated that in fiscal 1994-1995, 193,800 children of illegal immigrants 
received welfare, at a total cost of $553 million. 

In addition, illegal immigrant parents are further rewarded by the protection 
against deportation they may gain by giving birth to a child here. The Immigration 
and Naturalization Service, from what I understand, is reluctant to deport families 
if it will cause undue hardship for the U.S. citizen-child; no doubt “undue hardship” 
could be claimed in many such cases. 

I would also point out that, under welfare reform provisions that were included 
in the budget reconciliation bill, severe restrictions on eligibility for most govern- 
ment benefits would be placed on legal immigrants. If those restrictions are enacted, 
we would be in the ironic, illogical, and unfair position of denying benefits for immi- 
grants who are here legally, while granting them for children of people who are here 
illegally. 

While, as I said earlier, it goes against our nature to withdraw rights for any 
group of people, I would point out that in areas where people feel the impact of ille- 
gal immigration — where people live with the problem day in and day out — there is 
a great deal of support for changing the provision of birthright citizenship. 

I recently surveyed my constituents on a number of topics, and one of the ques- 
tions I asked was: “Do you support eliminating the automatic granting of citizenship 
to U.S. born children of illegal immigrants?" The response was overwhelmingly fa- 
vorable: 83 percent of the respondents supported this proposal, while only 17 per- 
cent were opposed. And this is not a particularly conservative group: 79 of those 
same respondents supported the ban on assault weapons; 78 percent opposed addi- 
tional restrictions on abortion, and 64 percent opposed allowing organized prayer in 
public schools. 

I strongly believe that, if more Americans had the same exposure to the high rate 
of illegal immigration that our constituents in California and other states with high 
rates of illegal immigration have, there would be tremendous support for a Constitu- 
tional amendment to deny such birthright citizenship for U.S.-born children of ille- 
gal immigrants. 
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Furthermore, denying birthright citizenship in such cases would bring our laws 
in line with those of most European and Asian countries, which limit citizenship to 
the children of citizens, and use place of birth as a basis for citizenship only in ex- 
ceptional circumstances. The United Kingdom, in fact — where our own citizenship 
laws have their roots — used to have birthright citizenship, but since 1981, because 
of immigration pressures, has required that one parent be a legal resident. 

Finally, I would like to comment on the issue of whether we can change the birth- 
right provision statutorily, which of course would be much easier to do. When I re- 
viewed this issue closely a few years ago, I became convinced that a statute at- 
tempting to interpret or limit the Fourteenth amendment would not pass Constitu- 
tional muster. 

The sentence in the Fourteenth Amendment relevant to citizenship states: "All 
persons born or naturalized in the United States and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside.” The 
statutory approach to limiting automatic birthright citizenship calls for defining per- 
sons bom to illegal or nonimmigrant alien mothers as not being bom “subject to the 
jurisdiction” of tne United States, but rather as being bom subject to the foreign 
country of which the mother is a national or citizen. 

In order for the Supreme Court to accept a statutory definition of “subject to the 
jurisdiction” of the United States, it would have to construe two previous decisions 
on the Fourteenth Amendment — United States v. Wong Kim Ark and Plyler v. Doe — 
so narrowly as to make them practically meaningless with respect to citizenship. In 
essence, the Court would have to reverse a century of understanding of what the 
Fourteenth Amendment means. That seems so unlikely that, rather than pass a 
statute that appears certain to be ruled unconstitutional, I believe it makes more 
sense for Congress to proceed with a Constitutional amendment. 

Illegal immigration is one of the fastest growing and most pressing problems fac- 
ing our nation. The Constitutional amendment proposed by my legislation and oth- 
ers is a reasonable response to this issue that would restore a sense of fairness in 
our nation’s granting of citizenship. I urge this subcommittee to move forward with 
such an amendment. 

Mr. Smith. Thank you, Mr. Beilenson. Congresswoman Zoe 
Lofgren. 

STATEMENT OF HON. ZOE LOFGREN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 

Ms. Lofgren. Thank you, Mr. Chairman. Thank you for allowing 
me to testify today. I am here certainly as a Member of Congress, 
but also as a Californian who very much opposes and is deeply 
troubled by the bills before us. 

For hundreds of years, our Nation has subscribed to the common 
law precept of jus soli, which recognizes that citizenship is based 
on the place where a person is bom. This rule was accepted as the 
law for our new democracy, and ultimately codified in the 14th 
amendment and Civil Rights Act of 1866. These congressional ac- 
tions were in response to an anomalous and of course infamous Su- 
preme Court decision, Dred Scott, which denied citizenship rights 
to freed slaves. In 1866, during Senate debate on the 14th amend- 
ment, one legislator, Senator Conness, said, “I voted for the propo- 
sition to declare that the children of all parentage whatever, bom 
in California, should be regarded and treated as citizens of the 
United States, entitled to equal civil rights with other citizens of 
the United States.” 

I think it is disturbing that we are actually contemplating a con- 
travention of constitutional and civil rights as expressed by the 
39th Congress. I think that as elected representatives, we should 
be if anything, more enlightened than American society and the 
Congress of 130 years ago. 

Following its passage, the 14th Amendment was interpreted by 
the iSupreme Court as an affirmation of the traditional jus soli rule. 
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and in Wong Kim Ark v. the United States , the court held that the 
“14th amendment . . . has conferred no authority upon Congress 
to restrict the effect of birth declared by the Constitution to con- 
stitute a sufficient and complete right to citizenship.” It would be 
very difficult for the Court to be more clear on this point, and I 
think it casts much doubt on the constitutionality of any of the bills 
purporting to alter the right to citizenship at birth. 

Franklin Delano Roosevelt once said, “We are a Nation of many 
nationalities, many races, many religions, bound together by a sin- 
gle unity, the unity of freedom and equality.” A bedrock principle 
of this equality is that all people enjoy the same rights and privi- 
leges based on their individual existence. You can not be con- 
demned in America by the Government for your cultural or reli- 
gious background or for anything your parents might have done. 
The proposals before us would do just this. 

This country was founded as a nation of immigrants. Immigrants 
and their children have contributed to our success as an economic 
and political superpower. Captains of industry, like Lee Iococca, 
former Joints Chief of Staff, Gren. Colin Powell, all came to America 
from elsewhere or their parents did. We draw strength from our di- 
versity and we learn from our differences. 

While immigration to America entails both benefits and chal- 
lenges, which I am well aware of as a Californian, the melting pot 
that is America remains a symbol of tolerance and a model of as- 
similation across the globe. I find it ironic indeed that many of the 
people, not necessarily members of this committee, who espouse the 
need for these bills, urge us to unite under one language, and seek 
one religion to rule our Nation, yet would divide us according to the 
circumstances of our birth. 

I think this legislation is offensive in other ways because it dis- 
advantages the most vulnerable members of our society, infants, 
who through no fault or actions of their own, are bom to parents 
of undocumented status. How are these babies different in a con- 
stitutional or legal sense from the offspring of American citizens? 
The obvious answer is that they are not. As the Supreme Court 
held in Plyler v. Doe , undocumented children are “innocent” and 
“can neither affect their parents conduct nor their own status.” 

The damage to the Constitution and to our democracy that these 
proposals would render by itself is reason enough to reject them. 
While many in our country have concerns, and I do as well, about 
unlawful immigration, we should measure carefully our remedies, 
to ensure that whatever remedy we devise for the issue of illegal 
immigration, does not in the long run create more problems for our 
country than it solves. I think these proposals fail on that measure 
as well. 

As many of you know, I taught at law school, an immigration 
course for several years at the University of Santa Clara. I also 
practiced immigration law, and I thought about these measures 
from a practical point of view as well. As Pm sure you are aware, 
there are many countries in the world that do not recognize as citi- 
zens children of citizens who are bom abroad. In fact, derivative 
citizenship is not always available to the offspring of American citi- 
zens who give birth abroad. It needs to be vested, with limited time 
frames involved. That is equally true around the country. 
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I have thought, how would this work if you have the offspring 
of an undocumented immigrant here, who has no rights to be a citi- 
zen of any other country? And as you think forward, what 
generational divisions would result if that child should have a 
child? You would face the potential of creating really a separate 
and distinct class in society that is unknown to America, and I 
think damaging to the fabric of our society. 

I would note also that nations where similar measures have been 
in place, for example Germany and others, that have created per- 
manent and perpetual underclasses of noncitizens, stateless per- 
sons, have faced enormous political division and turmoil as a con- 
sequence. So we should proceed very cautiously in this matter. 

I will submit the remainder of my statement for the record. 
Thank you, Mr. Chairman. 

[The prepared statement of Ms. Lofgren follows:] 

Preapred Statement of Hon. Zoe Lofgren, A Representative in Congress 
From the State of California 

I would like to thank my Colleagues on the Judiciary Committee, Chairman 
Smith and Chairman Canady, for the opportunity to give testimony on this impor- 
tant issue. 

I asked to be here today because I am very concerned about these proposals, 
which I consider to be attacks on the Constitution. 

For hundreds of years, our nation has subscribed to the common law precept on 
jus soli, which recognizes that citizenship is based on the place where a person is 
born. This rule was accepted as the law for our new democracy and ultimately codi- 
fied in the Fourteenth Amendment and the Civil Rights Act of 1866. These congres- 
sional actions were in response to an anomalous ana infamous Supreme Court deci- 
sion, Dred Scott, which denied citizenship rights to freed slaves. 

In 1866, during Senate debate on the Fourteenth Amendment, one legislator, Sen- 
ator Conness, proclaimed, “I vote for the proposition to declare that the children of 
all parentage whatever, born in California, should be regarded and treated as citi- 
zens of the United States, entitled to equal civil rights with other citizens of the 
United States.” 

I must say that I find it disturbing that we are actually contemplating a con- 
travention of Constitutional and civil rights as expressed by the 39th Congress. I 
would hope that we as a country, and as elected representatives, are, if anything, 
more enlightened than the American society and Congress of 130 years ago. 

Following its passage, the Fourteenth Amendment was interpreted by the Su- 
preme Court as an affirmation of the traditional jus soli rule and in Wong Kim Ark 
v. the United States the Court held that the “Fourteenth Amendment . . . has con- 
ferred no authority upon Congress to restrict the effect of birth, declared by the 
Constitution to constitute a sufficient and complete right to citizenship.” It would 
be very difficult for the Court to be more clear purporting to alter the right to citi- 
zenship at birth. 

President Franklin Delano Roosevelt once said, “We are a nation of many nation- 
alities, many races, many religions— bound together by a single unity, the unity of 
freedom and equality.” A bedrock principle of this equality is that all people enjoy 
the same rights and privileges based on their individual existence. You cannot be 
condemned by the government for your cultural or religious background or for any- 
thing your patents might have done. The proposals before us would do just this. 

This country was founded as a nation of immigrants, and immigrants and their 
children have contributed much to our success as an economic and political super- 
power. Captains of industry, like Lee Iacocca, were born to immigrants. The parents 
of the former Chairman of the Joint Chiefs of Staff, General Colin Powell came to 
American from Jamaica. We draw strength from our diversity, and learn from our 
differences. 

While immigration to America entails both benefits and challenges, the melting 
pot that is America remains a symbol of tolerance and a model of assimilation 
across the globe. I find it extraordinarily ironic that many of the same people that 
espouse the need for us to unite under one language and one religion would seek 
to divide us according to the circumstances of our birth. 
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This legislation is also offensive because it would disadvantage some of the most 
vulnerable members of our society — infants, who through no fault or actions of their 
own, are bom to parents of undocumented immigrant parents. How are these babies 
different, in a constitutional or legal sense, from the offspring of American citizens? 
The obvious answer is that they are not. As the Supreme Court held in Plyler v. 
Doe , undocumented children are “innocent” and “can neither affect their parents’ 
conduct nor their own status.” 

The damage to the Constitution and to our democracy that these proposals would 
render by itself is reason enough to reject them. While many in our country have 
concerns about unlawful immigration, we should measure carefully any remedies to 
ensure that any remedy does not have more long term problems than the issue we 
are attempting to address. 

However, I also believe that it is interesting to look at the practical effects that 
would result from the enactment of this legislation. 

One result would be that many American-born, would-be citizens, would instead 
be rendered “stateless,” citizens of no country. Many countries do not automatically 
ascribe citizenship based on parental citizenship. For instance, the child of an Amer- 
ican born overseas can obtain derivative citizenship through its parents, but only 
if it returns to claim it within a set period of time. 

Therefore, a child born here to foreign parents could very conceivably be without 
a country, as would all of his or her descendants if he or she did not marry a citizen. 
These people would have nowhere else to go, and would be forced to remain here, 
hoping to avoid detection by the government. With policies such as these we could 
be creating perpetual generations of stateless, undocumented aliens. I do not see 
how this constructively addresses the illegal immigration problem. 

Another likely outcome would be chaos in maternity wards and incredible admin- 
istrative burdens for the doctors, nurses, and hospital administrators that provide 
obstetric care to women having babies. They would have to assist the government 
in establishing the immigration status of all mothers who are giving birth or have 
just given birth. Most women don’t think to bring proof of immigration status to the 
delivery room. The costs and increased bureaucracy that such a system would create 
are obvious. 

Furthermore, one can see the likelihood of suspicion and discrimination based on 
ethnicity, which have no place in places of birth or healing. Any woman, regardless 
of immigration status, snould not be deterred from receiving the prenatal and 
neonatal care that she needs. Such policies could actually increase the cost of illegal 
immigration to our health care system, because, as studies have shown, we can 
avoid the expense of numerous premature births with much less expensive prevent- 
ative prenatal care. 

It also is questionable that this change in policy would have any demonstrable 
impact on illegal immigration. The problem of illegal immigration is serious and we 
need to take reasonable steps to prevent and deter it. I have supported the in- 
creased border patrols called for in Chairman Smith’s immigration bill, H.R. 2202, 
and improved worksite enforcement mechanisms that have been implemented by 
the Immigration and Naturalization Service. However, I seriously doubt that denial 
of birthright citizenship would influence most aliens, because most undocumental 
immigrants come to this country because of economic opportunity and to escape op- 
pression, not to determine the citizenship status of their offspring. 

Federal appellate courts have upheld the refusal of the INS to stay the deporta- 
tion of undocumented aliens solely on the basis that they have U.S. -citizen, minor 
children, because this would grant an unfair advantage to these aliens over other 
aliens who obeyed our immigration laws. There is no legal benefit for undocumented 
parents to give birth to American children. I understand that in some border areas, 
it is argued that mothers sometimes make efforts to give birth in this country in 
order to provide an opportunity for their children. To the extent that this is a real 
issue, it can be addressed in a much more measured fashion than the bills before 
the committee — primarily through enhanced border enforcement. 

Some of my colleagues have also alleged that some aliens want to have an Amer- 
ican-born child for the purpose of eventually legally immigrating as an immediate 
family member once the child reaches the age of majority. I taught immigration law 
at Santa Clara State University and was an immigration attorney for a number of 
years, but in all my experience, I have never encountered the situation in which a 
mother planned a birth so that 21 years later her offspring could file a petition that 
would be approved and numerous years later result in residence for the parent. I 
seriously doubt that such a tactic could ever be widespread or should be the basis 
for such a fundamental change in our Constitution. 

Members of the Subcommittees, as a Representative from California, I am fully 
aware of the burdens that illegal immigration can impose on local governments, the 
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States, and the Federal government. However, these proposals are extreme, uncon- 
stitutional, and contrary to the traditions of our republic. I believe they would also 
have almost no effect of the illegal immigration problem. I hope that we will aban- 
don these efforts and look for real solutions to the problems that confront us. 

Thank you for the opportunity to address you this morning. 

Mr. Smith. Thank you, Ms. Lofgren. 

Congressman Mark Foley. 

STATEMENT OF HON. MARK FOLEY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLORIDA 

Mr. Foley. Thank you very much, Mr. Chairman. I' appreciate 
your leadership on this issue, as well as Chairman Canady. 

As Congress presses forward on the comprehensive immigration 
reform, I believe it is of critical importance that we address one of 
the mayor incentives encouraging illegal immigration to the United 
States, the promise of birthright citizenship to anyone bom on the 
U.S. soil. 

Before I begin mv own testimony, I would like to share with you 
a personal story aoout my own heritage. Like most Americans, I 
am the proud aescendent of immigrants. My grandmother was an 
immigrant from Poland. She came to the United States through the 
legal immigration process with a sponsor, a clean bill of health, and 
a desire to find a job. My grandmother worked for years as a maid 
in a local motel, supporting her family without any assistance from 
our welfare system. She was proud to become an American citizen 
as were thousands of immigrants who shared her hopes and 
dreams. 

Historically, the United States has been a country of immigrants 
like my grandmother, who possessed a passionate respect for the 
freedoms and liberties so many of us take for granted. America has 
truly been the gateway to new opportunities, symbolizing individ- 
ualism, independence, and entrepreneurship. However, this percep- 
tion has been tarnished over the years by incentives promoting de- 
pendency and big Government as a way of life. Today we see Gov- 
ernment dependency undermining the very ideals our ancestors so 
warmly embraced. The spiraling cost of immigration, particularly 
illegal aliens, who have crossed our borders, has galvanized the de- 
bate over the urgent need for immigration reform. 

Americans believe the Federal Government has failed to secure 
our borders. They question why their tax dollars are being spent 
on illegal immigrants, when we can not afford to take care of our 
own citizens first. Estimates by experts indicate undocumented 
aliens residing in the United States is somewhere between $3 and 
$4 million. This number has been growing by at least 300,000 a 
year. The State of Florida, my home State, estimates that in 1993, 
State and local governments spent $2.5 billion in public assistance 
and services for immigrants. Over a third of those tax dollars were 
used specifically to cover the costs incurred by illegal aliens. 

One of the factors attracting illegal immigrants to the United 
States is the automatic citizenship to any child bom on American 
soil. Under current citizenship requirements; children bom to un- 
documented aliens become automatic citizens and are eligible for 
Federal benefits, all paid for with our tax dollars. According to the 
San Diego Union-Tribune article, an estimated 96,000 babies were 
bom to undocumented women who were covered under California's 
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Medi-Cal, State Medicaid program in 1992 alone. The cost to Cali- 
fornia taxpayers, more than $230 million in medical bills that year. 

Some may suggest illegal immigration is only a problem for bor- 
der States. While it is true that States like Florida, California, and 
Texas generally have the highest number of illegal immigrants, 
citizens of every State pay taxes to support Federal programs 
which benefit those who have broken our laws and illegally entered 
the United States. Illegal aliens receive Government benefits on be- 
half of their children, such as aid to families with dependent chil- 
dren [AFDC], food stamps, school nutritional programs, and health 
services. The General Accounting Office estimates it cost taxpayers 
$479 billion in 1992 for providing AFDC benefits alone to citizen 
children of illegal immigrants. 

Therefore, I have introduced the Citizen Clarification Amend- 
ment of 1995, which would modify our citizenship requirements. 
This bill would amend our Constitution, allowing a person born in 
the United States to be granted citizenship only if at least one par- 
ent is a lawful citizen, a lawful resident of the United States, or 
has lawful status under the immigration laws of the United States 
at the time of birth. In fact, most other countries have already lim- 
ited their citizenship requirements, including England, France, 
Australia, Germany, and Italy, just to name a few. 

The 14th amendment reads, “All persons bom or naturalized in 
the United States and subject to the jurisdiction thereof are citi- 
zens of the United States.” The fundamental purpose of this 
amendment was to confer Federal citizenship on the newly freed 
slaves following the Civil War so that they would be granted citi- 
zenship and afforded the same civil rights as all Americans. During 
the original debate over this amendment, Senator Howard Jacob 
stated, “This will not, of course, include persons born in the United 
States who are foreigners, aliens, who belong to the families of am- 
bassadors or foreign ministers accredited to the Government of the 
United States, but will include every other class of persons.” 

Clearly it was not the intent of Congress, the Framers of the 
14th amendment to include illegal aliens within the parameters of 
the citizenship clause. However the clause has been broadly inter- 
preted to grant citizenship to anyone born on U.S. soil, even if the 
parents have broken our laws and illegally entered this country. 

While the Supreme Court has never considered the specific ques- 
tion of the children of illegal immigrants, it has considered cases 
on the broad issue of citizenship and the 14th amendment. One of 
the cases most commonly cited in discussion on immigration is the 
United States v. Wong Kim Ark in 1989. At issue in this case was 
a man who was bom in California to Chinese parents, who at the 
time were not allowed to become naturalized citizens based on ra- 
cial grounds. 

Mr. Smith. Excuse me, Mark. Continue. That was just a 5- 
minute warning. So if you can summarize it, that would be good. 

Mr. FOLEY. Very quickly, the Supreme Court held the man was 
indeed a citizen since he was bom in and subject to the jurisdiction 
in the United States. In the majority view of the court, the United 
States had accepted the English common law standard for citizen- 
ship at birth when it chose to adopt the 14th Amendment. The 
Court’s opinion suggests that by adopting the concept into our Con- 
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stitution, the meaning of citizenship was protected by the authority 
of the Constitution and could not be revised by an act of Congress. 
It is interesting to note England ended its custom of granting birth- 
right citizenship in 1983 after seven centuries of legal tradition. 

The bottom line, folks, we think this is an important aspect to 
look at. We believe it needs to be amended in the Constitution. We 
believe we should go forward with the debate. I believe Congress 
should urgently consider this amendment and clarifying amend- 
ment to the Constitution and then move forward, giving the States 
the right to also make that determination. 

* [The prepared statement of Mr. Foley follows:] 

Prepared Statement of Hon. Mark Foley, a Representative in Congress From 

the State of Florida 

I commend the leadership of Chairman Canady and Chairman Smith for holding 
this joint hearing on the issue of birthright citizenship. As Congress presses forward 
on comprehensive immigration reform, I believe it is of critical importance that we 
address one of the major incentives encouraging illegal immigration to the United 
States: the promise of birthright citizenship to anyone bom on U.S. soil. 

Before I begin my testimony, let me share with you a personal stoiy about my 
own heritage. Like most Americans, I am the proud descendant of immigrants — my 
grandmother was an immigrant from Poland. She came to the U.S. through the 
legal immigration process with a sponsor, a dean bill of health and the desire to 
find a job. My grandmother worked for years as a maid in a local motel, supporting 
her family without any assistance from our welfare system. She was proud to be- 
come an American citizen, as were thousands of immigrants who shared her hopes 
and dreams. 

Historically, the United States has been a country of immigrants like my grand- 
mother who possess a passionate respect for the freedoms and liberties so many of 
us take for granted each day. America has truly been the gateway to new opportuni- 
ties, symbolizing individualism, independence and entrepreneurship. However, this 
perception has been tarnished over the years by incentives promoting dependency 
and big government as a way of life. 

Today, we see government dependency undermining the very ideals our ancestors 
so warmly embraced. The spiraling costs of immigration, particularly illegal aliens 
who have crossed our borders, has galvanized the debate over the urgent need for 
immigration reform. Americans believe the federal government has failed to secure 
our borders and they question why their tax dollars are being spent on illegal immi- 
grants when we cannot afford to take care of our own citizens first. 

Experts estimate that the number of undocumented. aliens residing in the United 
States is somewhere between 3 and 4 million — and this number has been growing 
by at least 300,000 a year. The State of Florida estimated that in 1993, state and 
local governments spent $2.5 billion in public assistance and service programs for 
immigrants. Over a third of these tax dollars were used specifically to cover the 
costs incurred by illegal aliens. ' 

One of the factors attracting illegal immigrants to the U.S. is automatic citizen- 
ship to any child born on American soil. Under current citizenship requirements, 
children born to undocumented aliens become automatic citizens and are eligible for 
federal benefits — all paid for with our tax dollars. According to a San Diego Union- 
Tribune article, an estimated 96,000 babies were bom to undocumented women who 
were covered under California’s Medi-Cal (state Medicaid program) program in 1992 
alone! This cost California taxpayers more than $230 million in medical bills that 
year. 

Some may suggest illegal immigration is only a problem for border states. While 
it is true that states such as Florida, California ana Texas generally have the high- 
est numbers of illegal immigrants, citizens of every state pay taxes to support fed- 
eral programs which benefit those who have broken our laws and illegally entered 
the U.S. Illegal aliens receive government benefits on behalf of their citizen chil- 
dren, such as Aid to Families With Dependent Children (AFDC), Food Stamps, 
school nutrition programs and health services. The General Accounting Office esti-* 
mated that it cost taxpayers $479 million in 1992 for providing AFDC benefits alone 
to the citizen children of illegal immigrants. 

Therefore, I have introduced the Citizenship Clarification Amendment of 1995, 
which would modify our citizenship requirements. This bill would amend our Con- 
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stitution, allowing a person born in the U.S. to be granted citizenship only if at least 
one parent is a lawful citizen, a lawful resident of the United States, or has lawful 
status under the immigration laws of the United States at the time of birth. In fact, 
most other countries have already limited their citizenship requirements, including 
England, France, Australia, Germany and Italy just to name a few. 

The Fourteenth Amendment reads: “All persons bom or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the United States. . .” 
The fundamental purpose of this amendment was to confer Federal citizenship on 
the newly freed saves following the Civil War so that they would be granted citizen- 
ship and afforded the same civil rights as all Americans. 

During the original debate over this Amendment, Senator Howard Jacob, stated: 
“This will not, of course, include persons bom in the United States who are foreign- 
ers, aliens, who belong to the families of ambassadors or foreign ministers accred- 
ited to the government of the United States, but will include every ’ other class of 
persons.” 

Clearly, it was not the intent of Congress or the Framers of the Fourteenth 
Amendment to include illegal aliens within the parameters of the citizenship clause. 
However, the clause has been broadly interpreted to grant citizenship to anyone 
bom on U.S. soil, even if the parents have broken our laws and illegally entered 
this country. 

While the Supreme Court has never considered the specific question of children 
of illegal immigrants, it has considered cases on the broad issue of citizenship and 
the Fourteenth Amendment. One of the cases most commonly cited in discussions 
on immigration is the United States v. Wong Kim Ark in 1898. At issue in this case 
was a man who was bom in California to Chinese parents, who at the time were 
not allowed to become naturalized citizens based on racial grounds. 

The Supreme Court held that the man was indeed a citizen since he was bom 
in and “subject to the jurisdiction” of the United States. In the majority view of the 
Court, the U.S. had accepted the English common law standard for citizenship at 
birth when it chose to adopt the Fourteenth Amendment. The Court’s opinion sug- 
gests that by adopting this concept into our Constitution, the meaning of citizenship 
was protected by the authority of the Constitution and could not be revised by an 
act of Congress. It is interesting to note England ended its custom of granting birth- 
right citizenship in 1983 after seven centuries of legal tradition. 

Our Founding Fathers and the Framers of this Amendment could not have fore- 
seen the current wave of illegal immigration we are experiencing today. During the 
national debate over immigration reform, it is only appropriate that we clarify the 
intent of our citizenship requirements to ensure they do not serve as a catalysis for 
illegal immigration. The most effective and practical process is amending the Four- 
teenth Amendment and avoiding the potential legal battles of statutory reforms. 

There have been many proposals introduced in the 104th Congress to amend the 
Constitution, and I am often asked why I believe it is appropriate or necessary to 
modify our citizenship requirements by amending the most sacred document of our 
nation. We must amend the Constitution because the Fourteenth Amendment, in 
and of itself, is very clear: “All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United States. . .” I be- 
lieve The Citizenship Clarification Amendment will clarify the original intent of our 
citizenship clause and restore integrity to the legal immigration process. 

I would like to also bring to the Committee’s attention another commonly asked 
question about birthright citizenship, “Does this proposal unduly target children?” 
On the contrary, this legislation places appropriate responsibility where it is due: 
with the parents. Research in recent years indicates that immigrants come to Amer- 
ica for better jobs, quality medical care and automatic citizenship to their children 
bom in America. I sincerely believe my legislation will serve as a strong deterrent 
for illegal immigration. 

As Congress begins to consider needed reforms to our immigration system, the 
time is right to address our nation’s citizenship requirements. Confronting this im- 
portant issue now is in the best interests not only of Americans, but also of immi- 
grants who have come to the U.S. through our legal immigration process. Otherwise, 
we will have failed to restore fairness and integrity to the legal immigration system 
and will have preserved a mayor incentive to illegal immigration. 

Thank you, Mr. Chairman, for allowing me the opportunity to testify on this issue 
today. Before I conclude, I would adso like to submit some additional attachments 
with my testimony for the Subcommittees’ review. 
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, The Origins of the Fourteenth Amendment 

The power to regulate immigration is an integral aspect of national sovereignty. 
In losing control or its borders, the United States relinquishes a significant part of 
its sovereignty. Today, the United States is unable to effectively exercise one of the 
primary attributes of sovereignty — distinguishing citizens from non-citizens. 

The Fourteenth Amendment Drought the first meaning of citizen to the Constitu- 
tion: “All persons bom or naturalized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of the State wherein they re- 
side ...” Although the fundamental purpose of this clause was to secure citizen- 
ship for newly freed slaves after the Civil War, the amendment today is almost uni- 
versally understood to confer citizenship upon all persons bom in the United States, 
regardless of whether they are legally in the country or not. 

The meaning of the Fourteenth Amendment, however, does not dictate the univer- 
sal application. The subordinate clause of the amendment — “subject to the jurisdic- 
tion thereof’ limits or qualifies the first phrase — “All persons bom or naturalized.” 
Thus, although there is no authoritative interpretation by the Supreme Court, the 
amendment requires individuals to be both “bom or naturalized” AND “subject to 
the jurisdiction. 

Furthermore, legislative debates reveal the limits of this clause. Senator Jacob 
Howard, the author of the clause, intended “foreigners,” “aliens,” and those bom to 
“ambassadors of foreign ministers” to be outsiae the jurisdiction of the United 
States. In addition, Senator Lyman Trumball, chairman of the Senate Judiciary 
Committee and a powerful supporter of the Fourteenth Amendment, stated that the 
limit refers to those “not owing allegiance to anybody else.” 

Just government requires the unanimous consent of each and every individual 
who is governed. Not only must the individual consent to being governed, but he 
must also be accepted by the community as a whole. Granting citizenship to all per- 
sons within the geographical boundaries of the United States is conferring citizen- 
ship without the consent of “the whole people.” 
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Which Countries Grant Birthright Citizenship? 



COUNTRY 


BIRTH* 


NOTES 


Algeria 




No 


Father must be Algerian or stateless 


Argentina 


Yea 






Australia 




No 


Children of immigrants bom in Australia 
are dtizem 


Belgium 




No 


One parent must be a citizen of Belgium 


Brazil 


Yea 






Cameroon 


Yea 






Canada 


Yea 




Children bom to foreign parents after 
February 1977 art dtizens at birth 


Colombia 




No 


One parent must be a legal resident 


| Czech Republic 




No 


One parent must be a dtizen of Czech Republic 


Egypt 




No 


Father must be an Egyptian citizen 


France 




No 


A child of foreign-bom parents must apply and be 
approved for dtizenship 


Germany 




No 


Those born In Germany automatically acquire 
the dtizenship status of their mother 


India 


Yea 






Israel 




No 


If Jewish, a child is automatically a citizen; 
otherwise, must be the child of an Israeli 
National to be a dtlzen 


Italy 




No 


One patent most be Italian 


Jamaica 


Yea 






Japan 




No 


One parent must be a citizen of Japan 


Kenya 




No 


One parent must be a citizen of Kenya 


Kuwait 




No 


Father must be a dtizen of Kuwait 


Mexico 


Yea 






New Zealand 


Yes 






Nigeria 




No 


One parent must be a Nigerian dtizen 


H Norway 




No 


One parent must be Norwegian 


|] Pakistan 


Yes 






H Philippines 




No 


One parent must be a citizen of the Philippines 
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COUNTRY 


BIRTH* 


—rv i- 

NOTES 


Poland 




No 


One parent must be Polish 


Republic of Korea 




No 


One parent must be • citizen of Korea 


Saudi Arabia 




No 


Father must be a citizen (child is added on the 
Cithers passport) 


Spain 


Yes 




However, the child needs one year of residence to 
become a citizen If the parents are foreigners 


Sweden 




No 


If mother is Swedish, the child acquires citizenship 
at birth; if parents tie reside cl aliens, the I 

children acquire the citizenship of their parents jj 


Switzerland 




No 


If child was bora before June 1 , 1985 , the father 1 

must be Swiss for the child to be t Swiss citizen; | 

if the child is bom after June 1, 1985 , the child U 

will be a Swiss citizen if either parent is Swiss 


Syria 




No 


One parent mast be a citizen of Syria 


Taiwan 




No 


One parent most be * citizen of Taiwan 


Turkey 




No 


One parent must be t citizen of Turkey 


United Kingdom 




No 


One parent most be a citizen or a legal resident of 
the UK for the child to be a citizen 


United States 


Yes 






Venezuela 


Yes 






Zaire 




No 


Mother must be a citizen of Zaire 



•"Birth" refen only to whether or oot a person is guaranteed citizenship simply by being boro in that 
country. However, excluded from cocskJenixoa ire the children of diplomats, or other persons on official 
government business in • foreign country. 
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Aspcctas Juridtcos e Inslbucbnala d* las Rdigradones * Colombia * 199 I. International Organization for Migrations, 
Geneva, 1991. - _ 

Bio-Nuo, Ariel. Pie Law of the State of Israel: An Introduction. Jerusalem, Israel: Rubin Mass, 1990. 

Individual Country Embassies. 

Israel Law of Return, 5710 - 1950, 4 LSI. 114. 

Jenks, Rosemary, ed. Immigration and nationality Policies of Leading Migration nations. Washington, DO Center for 
Immigration Studies, 1992. 

Simpson, Senator Alan. ‘Immigration: The Problem, Guiding Principles, and Reform Proposals." Congressional Record. Vo!. 139, 
NO. 114, Aug. 0, 1993. 
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Mr. Smith. Thank you, Mr. Foley. I would like to encourage 
members to stay here and hear Professor Jordan’s testimony. Then 
we will have plenty of time to get to this vote. We will recess for 
the vote and then reconvene right afterwards. 

Professor Jordan. 

STATEMENT OF HON. BARBARA JORDAN, PROFESSOR, JOHN- 

SON SCHOOL OF PUBLIC AFFAIRS, UNIVERSITY OF TEXAS 

AT AUSTIN, AND CHAIR, U.S. COMMISSION ON IMMIGRATION 

REFORM 

Ms. Jordan. Thank you, Mr. Chairman. Thank you for the 
chance to come and testify on the issue that is before you today, 
because it is an important one. The Commission on Immigration 
Reform which I chair has not made any recommendation on the 
bills before you. We have not taken a position about the 14th 
amendment and its application to immigration. I would like to ask 
that my written testimony be entered into the record, and just give 
you my personal views first. I’ll do that briefly now. 

There are profound problems as I see it in the constitutional 
amendments. Making the immigration status of the mother the key 
to an American-born child’s citizenship, for example, that’s one of 
the amendments, would require the Federal Government to disown 
its obligations to citizen children. Consider the case of a citizen fa- 
ther married to a foreign mother. If the child is bom abroad, the 
child is automatically made a U.S. citizen upon petition. If the 
child is bom while the mother is in the United States, perhaps she 
is overstaying a visa from Thanksgiving to Christmas, the father’s 
citizenship would not confer citizenship on the child. The father’s 
natural right to pass his citizenship to the child would be denied. 
He would have to ask the Federal Government to bless that child 
with citizenship. 

It is not the practical problems which are really so profound 
here, but the principle. There are three ways to become a citizen, 
as you know: by choice, naturalization; blood, have American par- 
ents; and birth in this country. There are some countries like Ger- 
many, they have a very simple method. With very few exceptions, 
you can only be German if your ancestors were German. There are 
hundreds of thousands of second and third generations of people 
bom in Germany who will never be German. Congress should think 
again whether we want this country to be like Germany. 

De Tocqueville, who said a lot of important things, made this 
statement, ‘The government of a democracy brings the notion of 
political rights to the level of the humblest citizens.” Citizens, citi- 
zens. That’s a very beautiful word. It’s an American word. With all 
due respect to the Republicans here, the true conservative revolu- 
tion happened in 1776, not in 1994. The Founders, you will recall, 
had great protest against the English Parliament. They wanted to 
assert their rights as Englishmen. The King and the crown denied 
it. They fought a war, a revolution. As a consequence of that revo- 
lution, we got this statement: All men are created equal, endowed 
by their Creator with certain unalienable rights. The Government 
doesn’t give rights. We are bom with them. 

I would be the last person to say we’re a perfect nation. But we 
have a kind of perfection in us, Mr. Chairman, because of the uni- 
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versality that we have as a people. When the Declaration was writ- 
ten and the Bill of Rights was added to it, they should have said 
everybody was included in America, black, white, whatever your 
ethnicity, whatever your race, whatever your background. They 
didn’t include women and they didn’t include black people. But I’m 
in there now because the 14th amendment put me there. These are 
self-evident principles. 

To deny birthright citizenship is to derail the engine of American 
liberty. Progress in America is not an accident. Immigration drove 
us down this track where we have such diversity yet such unity. 
The 14th amendment says all persons born or naturalized in the 
United States, subject to the jurisdiction here, are citizens of the 
United States. Beautiful. That originally was in a statute, the 1866 
civil rights law. But they knew that you must put things like that 
in the Constitution. You cannot put it in a statute. If you put 
things in the Constitution, they can’t be changed easily. That is 
what is before you now. 

Let me say that in my other hat, as Chair of the Commission on 
Immigration Reform, you have done a good job, Mr. Chairman, of 
putting some of our recommendations in legislation and having 
them considered by the body of the House of Representatives and 
also the Senate, and hopefully to become law. You could get dis- 
tracted by something as difficult as putting a triviality into the 
Constitution of the United States. Don’t do that. You’ve got too 
many more important reforms that you can make to immigration 
that would get us a long road down the road to reform. 

There is no one who knows better than you and the members of 
your committee how difficult it has been to get some of the things 
in your bill that you got in there. For instance, worksite verifica- 
tion. I understand there will probably be an amendment on the 
floor to take that out. Don’t let it happen. You know that you didn’t 
get there easily. It took long, arduous concentrated effort. Do not 
be distracted from the real problems and real solutions by some- 
thing as divisive as trying to rework the Constitution of the United 
States and the 14th amendment. 

People come to this country illegally because they want jobs. 
That is why they come. They do not come to have babies. We have 
had 3 years of consultations, testimony, all telling us what needs 
to be done on the issue of immigration. But none of them said that 
illegal immigration is a problem caused because people come across 
our border to have children. You saw a member of our Commission, 
Richard Estrada, last week. He said his view: don’t let the United 
States follow the Kuwait model, where citizens are the privileged 
elite and the foreigners do the dirty work. That is not America. 

The Commission has outlined an informed comprehensive meas- 
ured strategy to deter illegal immigration. That is the way to ap- 
proach the problem. 

Mr. Chairman, I thank you for this opportunity. I ask that you 
give an American response, not an emotional divisive response to 
this problem of birthright citizenship. Thank you very much. 

[The prepared statement of Ms. Jordan follows:] 
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Prepared Statement of Hon. Barbara Jordan, Professor, Johnson School of 
Public Affairs, University of Texas at Austin, and Chair, U.S. Commission 
on Immigration Reform 

Good morning, I am Barbara Jordan, and I am pleased to have this opportunity 
to testify on such an important matter. I am here in a dual capacity. I was once 
a member of the House Judiciary Committee, and I have studied the Constitution. 
Presently, I teach political values and ethics at the LBJ School of the University 
of Texas. I hope I can bring some education and experience to bear before you today. 

I am also Chair of the bipartisan Commission on Immigration Rbform. As you 
know, our Commission has been deeply engaged in debate regarding our national 
interest in sound immigration policy — in solving problems, completing unfinished 
business, and avoiding future error. We have made two reports to date, making rec- 
ommendations for specific reforms to Congress. Our first report recommended a 
comprehensive strategy for deterring illegal immigration. It is called U.S. Immigra- 
tion Policy: Restoring Credibility, and I will have more to say about it in a moment. 

Our second report is called Legal Immigration: Setting Priorities, which we pre- 
sented to Congress this spring. We on this Commission have been gratified that our 
work has helped this Subcommittee in preparing legislation to advance the national 
interest in immigration policy. We are a Congressional commission, and it is our job 
to serve you. 

But this Commission has not made recommendations on the matter before you 
today. As a bipartisan Congressional panel, we have not addressed the 14th Amend- 
ment’s application to immigration. But, personally I would like to do so now — brief- 
ly. 

There are profound problems, as I see it, in the Constitutional amendments before 
this Subcommittee. By making the immigration status of the mother the key to an 
American-born child’s citizenship, for example, one of these amendments would re- 
quire that the Federal government disown its obligations to citizen children. Con- 
sider the case of a citizen father married to a foreign mother. If the child is born 
abroad, the child is automatically made a U.S. citizen upon petition. If the child is 
born while the mother is in the United States, perhaps by overstaying a tourist visa 
from Thanksgiving to Christmas, neither the lathers citizenship nor the birth on 
U.S. soil of an American child provides that child American citizenship. In fact, the 
father’s natural right to pass on his citizenship to the child is denied. He must ask 
the government to bless his child. 

But it is not the practical problems, profound as they are, on which I wish to 
focus. It is the principle. 

There are three ways to become an American — by choice, through naturalization; 
by blood, through having an American parent; and by birth in the United States. 
It is also true that most nations do not have these three methods. The simplest con- 
trast is Germany. With very few exceptions, you can only be a German ii your an- 
cestors were German. There are hundreds of thousands of second and third genera- 
tions of people, bom in Germany, knowing no other nation, who are not German, 
who will never be German. Congress should think again whether you wish to make 
the United States more like Germany. 

De Tocqueville wrote of America that “The government of a democracy brings the 
notion of political rights to the level of the humblest citizens.” And that is what we 
are talking about: citizenship. It is a beautiful word. It is an American word. The 
modem concept of citizenship is largely an American invention' It has Greek and 
Roman roots, to be sure. But we grew in the soil of the United States the modem 
concept of citizenship that so much of the world has adopted at last. 

With all due respect to my Republican colleagues, the true “conservative revolu- 
tion” happened in 1776. The Founders, you will recall, originally fought only to 
claim as colonists their rights as Englishmen. It is when King and Parliament de- 
nied those rights that they took the revolutionary step of asserting that these rights 
were not granted to them, as subjects, from the Crown, but that “We hold these 
Truths to be self-evident, that all Men are created equal, that they are endowed by 
their Creator with certain unalienable rights.” This idea- — the American idea — is 
that governments do not grant rights. We are bom with them. 

I would be the last person to claim that bur nation is perfect. But we have a kind 
of perfection in us because our founding principle is universal: that we are all cre- 
ated equal regardless of race, religion, or national ancestry. When the Declaration 
of Independence was written, when the Constitution was adopted, when the Bill of 
Rights was added to it, they all applied almost exclusively to white men of Anglo- 
Saxon descent who owned property on the East Coast. They did not apply to me. 

I am female. Iam black. But these self evident principles apply to me now as they 
apply to everyone in this room. 
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To deny birthright citizenship would derail this engine of American liberty. 

Progress in America is not an accident. It was immigration that drove us down the 
track toward a broader and more truthful vision of ourselves. It was immigration 
that taught us that, in this country, it does not matter where you came from, or 
who your parents were. What counts is who you are. The 14th Amendment of the 
Constitution says, in part: “All persons bom or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United States and of the 
State in which they reside.” 

This was originally a statute, the Civil Rights Act of 1866. Its authors knew that, 
as a statute, it was vulnerable to being overturned by future lawmakers. That, they 
determined, must not happen. We must not forget the history of the 14th Amend- 
ment, or the context in wmch it was passed. We had fought a bloody civil war. And 
now, three amendments to the Constitution were adopted — to end slavery; to pro- 
vide equal protection of the laws; and to guarantee the right to vote. 

I do not believe it is possible to amend the Constitution, or alter the meaning of 
the words, by statute. In this case, any attempt would have significant negative con- 
sequences. For example, H.R. 1363 would specify that certain children of illegal 
aliens are “not subject to the jurisdiction of the United States.” Do we really want 
to give these individuals immunity from Federal prosecution for criminal acts? I am 
not sure how we could prosecute someone not subject to our jurisdiction. 

So if the Congress wishes to deny citizenship to children of illegal aliens, it must « 

follow the intentionally arduous path of a Constitutional amendment. I hope that 
you will not; take this step. 

A constitutional amenament requires a supermajority vote in both the House and 
the Senate, and the ratification of two-thirds of the state legislatures, presently 38 
states. Even if — which I oppose — it was sound policy to so amend the Constitution, 
it will take time. It will take resources. It will divide the country on the most pro- 
found level — the question of who we are as a people, and who says so. 

Let me go beyond my personal views here, to speak as the Chair of the U.S. Com- 
mission on Immigration Reform. Do not let debate on birthright citizenship distract 
you from the urgent business of controlling illegal immigration, which is essential 
to the credibility of our commitment to the national interest in legal immigration. 

Ably led by your Subcommittee Chair Lamar Smith, and the ranking minority 
member, John Bryant, you have an opportunity in this Congress to take significant 
steps to deter illegal immigration and promote lawful immigration in the national 
interest. You have labored in this Subcommittee to produce a bill, H.R. 2202, which 
takes some of the prudent, measured steps recommended by this bipartisan Com- 
mission, to do what needs to be done. The comprehensive strategy this commission 
recommended last year to deter illegal immigration has seven parts: (1) Better bor- 
der management; (2) development of a better system for worksite verification; (3) 
benefits eligibility consistent with the goals of immigration policy; (4) deportation 
of illegal aliens; (5) emergency management; (6) reliable data; and (7) attacking the 
root causes of unlawful migration in tne sending countries. 

There is no one who knows better than those who serve on this Commission, how 
hard it has been to advocate these tough choices. But we believe that they are nec- 
essary, and through your actions as legislators, valuable progress in all of these 
areas is within reach. 

Please do not be distracted from these real measures to attack illegal immigration 
through the Constitutional amendment process. There are far better ways to deal 
with illegal immigration than to cut the Constitutional baby with a sword, and say, 
this half is a citizen, and that half is not. 

There will be those who will try to deny reality, when the whole House faces this 
issue shortly. But the vast majority of illegal aliens do not come to America to bear 
children, although it does happen. In three years and dozens of hearings, consulta- ^ 

tions and expert discussions, no one has ever reported to the Commission that the 
vast majority of births to illegal aliens are anything more than a reflection of the 
large numbers of illegal aliens who are here. The reason most illegal aliens come 
to our country boils down to three words: They get jobs. 

There will be a vote on the House floor on retaining the provision to test worksite i 

verification that the Judiciary Committee approved in H.R. 2202. There will be 
those who claim that it is not worth testing the system you have endorsed. There 
are also those who whisper in these hallways that illegal immigration isn’t so bad, 
so long as they will work hard for low pay, so long as they do the dirty jobs that 
Americans supposedly won’t do, so long as their children aren’t to become Ameri- 
cans. 

Caution. There are nations in the world that have tried this, and we are not like 
them. We are not a nation that is permanently divided into “us”, and “them”. You 
heard last week from my colleague on the Commission, Richard Estrada, who gave 
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as his views that the United States must not follow the Kuwait model, where citi- 
zens are the privileged elite, and foreigners do the dirty work. I agree. 

The Commission on Immigration Reform has outlined a comprehensive strategy 
to deter illegal immigration— including the development and testing for a reliable 
system for worksite verification that protects our civil liberties. 

I believe that treating us all alike is the appropriate way to attack illegal immi- 
gration, and I will be delighted to answer any questions. 

Mr. Smith. Thank you, Professor Jordan. Let me say I may well 
quote you on your kind words about the immigration reform legis- 
lation that we are trying to move forward. 

To my colleagues, I hope that the panelists can stay for ques- 
tions. If not, we appreciate very much your being here. We will re- 
cess until after this vote. 

[Recess.] 

Mr. Smith. The subcommittees will reconvene. We will finish up 
with questions for the two remaining panelists who are here from 
the first panel. After that, we will go immediately to our second 
panel. 

Let me say, although there are not very many Members here to 
hear it, that the questions will be first by the chairmen of the com- 
mittees, then the ranking minority members. After that, we will go 
in the order in which members arrived, to try to be fair to those 
members. 

With that, let me ask a couple of questions. Then we’ll go to Mr. 
Serrano, and then to Mr. Canady. 

First, Mr. Bilbray. I wanted to ask you about your feelings to- 
ward the 14th amendment and whether you agree with some of the 
other panelists that the 14th amendment gives an absolute right 
to anyone who is born in the United States to become a citizen. 

Mr. Bilbray. Well, Mr. Chairman, you have got to remember 
that people refer to the British common law as their justification 
that everyone born on the soil is automatically a citizen. But if you 
go back to the Calvin case, it conditioned that citizenship based on 
being obedient to the jurisdiction and the sovereignty of the crown, 
which would then be turned around, and saying Took, if you are in 
the realm, you are there under the authority and with the permis- 
sion of the crown or of the country. British common law contains 
a conditioning clause that everybody who attacks my legislation 
keeps referring to. It says that you must be obedient to the crown 
to be able to claim to be a citizen. If you want the rights, you must 
assume the responsibility. 

If my opponents’ definition was so true, then why don’t the chil- 
dren of diplomats have automatic citizenship? If it was so absolute, 
I challenge them. If it is so absolute, why don’t the children of dip- 
lomats have automatic citizenship? The fact is, they don’t because 
British common law that they keep referring to is not absolute in 
itself. I think that just because we have had this misperception for 
all these years, does not make it right. We need to go back to that 
basic concept that what is right is right. We need to move from 
there. 

Mr. Smith. Thank you, Mr. Bilbray. 

Mr. Gutierrez, let me see if this is fair to say. There aren’t very 
many things that everybody is going to agree on today, but perhaps 
one is that when the 14th amendment was passed, there was no 
intent at that point that it be applied strictly or inclusively to chil- 
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dren of individuals who are in the country illegally, simply because 
that class of individuals did not exist. 

Let me summarize, as I understand it, the three reasons why 
most people feel or many people feel that if we are going to change 
the 14th amendment in one way or the other, by statute or by con- 
stitutional amendment, that it should be changed. The first point 
made by a number of people is that as it now stands, it is a reward 
for entering this country in violation of our laws and that that is 
patently unfair. It is unfair to those who are currently citizens. It 
is also unfair to the millions of people, legal immigrants, who are 
waiting to come to our country. 

The second point generally made is that the cases end up re- 
warding parents economically as well for being here illegally, be- 
cause they will benefit at least indirectly by the benefits going to 
the children. 

The third point is that illegal immigrant parents are further re- 
warded because typically, if they have a citizen child, they are not 
going to be deported. So that that protection is another benefit that 
they enjoy, but to which they may or may not be entitled. 

I would just like to ask you to respond to those three main points 
as to why the 14th amendment should be changed. 

Mr. GUTIERREZ. It seems to me that No. 1, you can not condition 
or attempt to condition or affect the conduct of adults through an 
action upon a child, an infant child, someone who is just bom, be- 
cause that child is not responsible for the actions of the parent. I 
think that is basically what you do. So I don't think you achieve 
a goal of limiting undocumented people from coming into the coun- 
try because of that, because one does not — and I think it's fun- 
damentally unfair and I think constitutionally, I think one could 
argue that our courts have already stated that an illegitimate child 
has the same rights as a child that is bom out of parents that are 
married, and that you can not treat them differently. 

Second, I think it's a mis — people don't come here to this country 
to have babies. People come to this country in search of greater and 
better economic opportunities. So it would seem to me if you really 
want to address the issue of undocumented workers coming to this 
country, that what you would do is enhance the economic opportu- 
nities, the standard of living in the countries of origin of those un- 
documented people. Why do I say that? Because that is why people 
come here historically. If the conditions are good or better in the 
country of origin and are improving there, there is a less of a likeli- 
hood of people coming here illegally. 

Mr. Smith. One more quick question. I think that's true. You 
have the push pull factors. You have the push factors from other 
countries. You have the pull factors in the United States. The two 
magnets that are drawing individuals or attracting individuals to 
the United States are the availability of jobs and the access to Fed- 
eral benefits. Would you be in favor of trying to reduce the attrac- 
tion of those two magnets in order to reduce the number of individ- 
uals who would be seeking to come to the country? 

Mr. Gutierrez. I would think that it would be more beneficial 
if we were to improve the working conditions in the country of ori- 
gin of the people. I would certainly consider — number one, I don’t 
believe today that people that are here illegally or undocumented 
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receive those benefits. It has been my history in my congressional 
district that number one, people are deported from the United 
States of America, even though they do have children that are citi- 
zens of this country, bom in this country. So it has been my experi- 
ence. I don’t know if it’s the experience across the country. 

I can only tell you if you were to call to testify the Immigration 
and Naturalization Service regional office in the city of Chicago, 
they could give you an unlimited number of cases in which adults 
with children which are U.S. citizens have been deported from the 
country. 

Mr. Smith. Thank you. I have less than a minute to go. Mr. 
Bilbray, I just wanted to ask you in your experience in California, 
do you feel that individuals are enticed to come to our country ille- 
gally because of the promise of the easy availability of benefits and 
the easy access to jobs? 

Mr. Bilbray. Mr. Chairman, thank you very much for asking me 
that question. As a county supervisor for 10 years in the county of 
San Diego, with 2.7 million people, who operate this health care 
system in that region, that anyone who wants to come to the emer- 
gency rooms and the hospitals of San Diego and see what we see 
going firsthand, see what we see in the parking lot waiting for a 
young lady to dilate, just so she can deliver her baby in a U.S. hos- 
pital. The fact is, that is a situation that exists in my communities. 
Now I’m not going to argue about anybody else. But if anybody 
wants to come to San Diego and try to argue that this is not an 
attraction, then I would ask them to look at the documents that we 
have from Mexico that advises women on how to cross the border, 
how to get into the United States, and how to present themselves 
for delivery for an American child, and then to be able to access 
the welfare system because they then are parents of a U.S. citizen. 

I don’t think we should blame this though on the illegals. I think 
we need to blame this on the fact that we have created this prob- 
lem. They haven’t. They have only taken advantage of a situation 
which we have created for ourselves. 

Mr. Smith. Thank you. Let me yield to the ranking minority 
member of the Immigration Subcommittee, my colleague from 
Texas, Mr. Bryant, for 5 minutes. 

Mr. Bryant of Texas. Thank you, Mr. Chairman. I want to say 
up front I think these proposals are wrong, and that the way to 
deal with this problem is to stop illegal immigration, which is ex- 
actly what the bill we are bringing to the floor here in the next sev- 
eral months is aimed at doing. 

Second, I think that the ease with which people nowadays pro- 
pose amendments to the basic document, this governing document 
of this country, the Constitution, is alarming. 

I’d like to ask with regard to Mr. Bilbrays proposed statute, and 
I think one of the other constitutional amendments as well, let’s 
talk about Mr. Bilbray’s statute. How can it be fair or legal to say 
that a mother has the capacity to convey citizenship to her child 
but a father can’t? 

Mr. Bilbray. The fact, first of all, the fact is that the mother is 
who is delivering, basically presenting herself for delivery. It tends 
to be the nexus to be able to identify. I think we still, contrary to 
what Ms. Jordan said, is that the fact of other legislation pertain- 
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ing to citizenship, such as the father being an American citizen, 
we’re not affecting that right. If the father is a United States citi- 
zen under other law that we have passed as a Member of Congress, 
that still applies. All we are saying though is just by her being 
present on U.S. soil is not an absolute. That we still have the con- 
dition that she has to respect the sovereignty of the United States, 
and under the obedience of the United States as stated by the con- 
stitutional amendment and stated by British common law. 

Mr. Bryant of Texas. Well, I am clear on what your proposal is, 
it just seems to me that you can’t have a situation in which a 
mother can convey citizenship but the father can’t. It would still 
have to be consistent with the equal protection clause of the Con- 
stitution. In addition to the problem that I think the statute has 
with the fact that the Constitution already describes how citizen- 
ship is to be conveyed. 

Mr. Bilbray. Congressman, if a father can convey citizenship 
based on other statute, this statute would not affect it at all. It ob- 
viously would apply. All it comes down to again, is that the moth- 
er’s status under the jurisdiction on the obedience of the Federal 
jurisdiction is a condition of the 14th amendment. That condition 
is just as powerful as the condition that says if you are bom here. 

Mr. Bryant of Texas. It seems clear though, just from the fact 
that we are having the discussion, that this is going to lead to an 
enormous amount of litigation. I mean this is going to be up and 
down through the courts for years every time one of these things 
is contested. Why not just deal with this by stopping illegal immi- 
gration so you don’t have the problem? 

Mr. Bilbray. Well, first of all, let me point out that the reference 
in my bill does have a reference to parents. What is happening in 
San Diego and still can happen is that people can get a temporary 
status to come to work. That status then is used to be able to come 
in and deliver for birth. Then the claim all at once is a vested right. 
Those individuals who are claiming that right are not under the 
authority, are not treated the same as resident aliens and citizens. 
I want to clarify that. 

Unlike other proposals, and as being a child of a resident alien, 
I really believe strongly in fact that those resident aliens who have 
gone through the rules, who are under the jurisdiction, their chil- 
dren should have the same rights. This clause under the jurisdic- 
tion applies to them. They serve jury duty, they pay their taxes. 
They do everything like a U.S. citizen. They can be drafted, even 
if they are not a citizen. 

Mr. Bryant of Texas. Why couldn’t you just say that people with 
temporary status can’t be granted temporary status if they are ob- 
viously in the third month of being pregnant or something like 
that? 

Mr. Bilbray. No. Wait a second. You have got to understand. In 
San Diego, they can have a temporary visitor's card just to come 
shop. We allow this constantly. The majority of crossings across the 
Mexican border, Tijuana, the largest port of entry in the world, is 
basically people that are on one day access in and out. During that 
time, they then take advantage of the opportunity and use that op- 
portunity as a way to leapfrog over the system, while you have 
other people that want to immigrate legally waiting patiently in Ti- 
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juana for the proper papers to be able to enter and gain resident 
status. 

Mr. Bryant of Texas. But I would think you could find some way 
to screen the people that you are granting those cards to, that vir- 
tually anything would be preferable to amending the U.S. Constitu- 
tion. 

I know you think your statute does it without that. But I don’t 
see how it can possibly work without an amendment to the Con- 
stitution. 

Mr. Bilbray. Well my point again though is the fact that you say 
that based on an assumption that the Supreme Court has ruled on 
this. What I am telling you, Congressman, the Supreme Court has 
never ruled on this. They have never ruled on a child of an illegal 
alien. 

The Wong Kim Ark that is referred to all the time was legal resi- 
dents who had chosen to come into the country by the United 
States, let them in. In fact, the reference to Senator Howard, the 
author of the 14th amendment, said quite . clearly that what he 
wanted citizenship to was the people who we’ve chosen to be on our 
soil. In fact, he even referred to the slaves as being forced to come 
here. Because we chose for them to be on our soil, we owe their 
children automatic citizenship. That applies to Wong Kim Ark, but 
it does not -apply to illegal aliens. That is the difference. 

Mr. Bryant of Texas. We chose to let an awful lot of them come 
in here to work cheap on the farms in southern California. In fact, 
we had much of them in front of this committee here just a few 
days ago, hoping to do more of that. 

Do you think their children ought to be able to be citizens if they 
are over here working cheap? 

Mr. Bilbray. My legislation would not affect those who are al- 
ready on U.S. soil. I’m . sure there are those who will argue that 
through our lack of attention to immigration, that we have de facto 
through cur negligence consented for them to be on our soil. That 
argument can be used for existing children of illegal aliens residing 
in the U.S. I think we all agree that from this time forward, Con- 
gress is no longer going to be negligent and.no longer is going to 
de facto consent to them being on the U.S. soil. The fact is, our im- 
migration law should reflect that change and reflect the fact that 
anyone on U.S. soil without our consent is not going to be rewarded 
for violating the law while we ask those who are trying to live by 
the law to wait. We are punishing people for doing the right thing, 
and rewarding the parents, not the children. 

Mr. Bryant of Texas. I know how good it sounds. I just think 
we’ve got to be cognizant of the fact that you are going to have liti- 
gation in every one of these cases. The best way to deal with this 
is to stop people from coming here illegally. 

Mr. Gallegly. Would the gentleman yield? 

Mr. Bryant of Texas. Sure. 

Mr. Gallegly. You asked Mr. Bilbray about farm workers or 
whatever. The legislation that I introduced some 5 years ago and 
have worked on, merely states that the mother must show proof of 
having a legal basis for being in the United States. I would assume 
by the nature of that, if they are legally here working in a pro- 
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gram, if they are on a visa or whatever, that would qualify so that 
they would not be exempt from the automatic citizenship. 

Mr. Bilbray. Mr. Chairman, I think there needs to be a clarifica- 
tion for those who are not exposed to this situation. But there is 
a quite clear line in our justice system between those who are legal 
residents and those who are citizens and those who are legal aliens 
and tourist aliens. 

When you get tried for a misdemeanor in San Diego, if you hap- 
pen to be a tourist or an illegal alien, the first opt of the justice 
system is to deport you rather than prosecute you. Where if you are 
a resident alien or a citizen, you are prosecuted. Now unless you 
recognize that as being a unique separation by constitutional ques- 
tions, you could have a situation where a resident alien or a citizen 
could sue for the violation of their constitutional rights under equal 
protection under the law. The reason why you don’t see that is that 
the Constitution and the law specifically separates those two. 

All we are saying is that the 14th amendment recognizes that 
separation. It does not violate equal protection. Thus, we should 
make that consistent. 

Mr. Smith. Thank you, Mr. Bryant. Mr. Gallegly is recognized for 
5 minutes. 

Mr. Gallegly. Thank you very much, Mr. Chairman. 

Mr. Gutierrez, you mention in your opening comments that you, 
speaking on behalf of the Hispanic Caucus, opposed, and you men- 
tioned the legislation of I believe three Members, Mr. Bilbray, my- 
self, and I believe one other, I didn’t write it down. But if my mem- 
ory serves me correctly, those are all Republican Members. Was the 
exception of Mr. Beilenson’s amendment, which has been on record 
for a long time, for partisan reasons or do you embrace his? 

Mr. Gutierrez. No. I do not embrace Mr. Beilenson’s arguments 
either, Mr. Gallegly. I stand corrected. I hope the record would 
show and amend my opening statement to reflect Mr. Beilenson’s 
also. 

Mr. Gallegly. OK. I have a brochure that is coming over from 
my office that I would like to share with some of you. There has 
been a lot of comments about the fact that women do not come into 
the United States purely for the purpose of getting the birthright 
citizenship for their child and all of the benefits derived. We have 
statements on record in Los Angeles and San Diego County where 
the women have volunteered that their principle purpose of coming 
to the United States, clearly a third of them that are in the country 
illegally, have stated that they are here principally for the purpose 
of that citizenship. In the case of California, they receive $670 a 
month for AFDC, public housing and so on and so forth. 

This brochure that I am going to present, that I would like to be 
made a part of the record, has been printed by the — I believe it’s 
the county of Riverside, it’s either Riverside or San Bernardino 
County, in both Spanish and in English, and it’s circulated all 
throughout Mexico. It is a bulletin advising women you do not have 
to be an American citizen. In fact, even if you are illegally in the 
country, you are entitled to all these benefits. And in fact, it is a 
violation of the law for someone to turn you in as being illegal. So 
if you do say that you are in the country illegally, they can’t do 
anything with you, and advise folks accordingly. 
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Don’t you believe that that is an incentive for people to illegally 
come to the country? 

Mr. Gutierrez. It has not been my experience. Nor do I believe 
that people sit on one side of the border, sit down, make love, pro- 
create, wait 8 months and I don’t know how many days, and then 
decide to skip over the border to have. I mean, I know that people 
come to this country in that fashion. The other thing I think is that 
the last time I checked, the vast majority of people who were in 
.this country undocumented do not come through the border. That 
' even if you were to eliminate all access, because there is always a 
lot of focus on the border between Mexico and the United States. 
Sometimes, it makes people such as myself with a name like 
Gutierrez, a little wary when everybody focuses on the Latin Amer- 
ican issue of immigration to this country, w.hen we know that in- 
deed if you stopped that, the majority of people who are here un- 
documented in tnis country would still be here. 

So I don’t believe that that happens. People come here to work 
hard, to sweat, and to toil and to contribute. The other thing, Mr. 
Gallegly, is that it has been my experience that having a child bom 
an American citizen of an undocumented person does not guaran- 
tee that that person is not going to be deported from the United 
States of America. There is absolutely no guarantee. As a matter 
of fact, it doesn’t exclude them from deportation. Maybe I am 
wrong, and maybe they are just violating the law, and I’ll call up 
my INS office in Chicago and say, “Stop deporting the parents of 
undocumented workers who have children bom in the United 
States of America.” It is just not happening. 

The other thing is, how do they access the benefits when indeed 
they can be deported and they can be denied benefits, because they 
have no statutory, how would I say, guarantee to any of those ben- 
efits. They are disallowed. 

Mr. Gallegly. Mr. Gutierrez, I only have about a minute left. 
For the record, Mr. Chairman, I would like to ask that the commit- 
tee with unanimous consent allow these two pamphlets, both in 
Spanish and in English be made a part of the hearing. 

Mr. Smith. Without objection 

[The information follows:] 
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Mr. Gallegly. I would also like to ask Mr. Gutierrez just one 
final question. All of the numbers that we have, and of course Cali- 
fornia I think is impacted more significantly maybe than other 
States, largely due to the fact that our welfare benefits, AFDC is 
significantly more than most other States. I think the difference in 
California and Texas, for instance, and maybe the gentleman from 
Texas, our chairman, could correct me. But it is my understanding 
that in Texas AFDC is like $230 or $240 dollars a month, where 
in California it’s $670. 

But in California, according to all of the statistics and numbers 
that we have for the last 5 years, over, two-thirds, over two-thirds 
of all of the births in Los Angeles County operated hospitals, the 
indigent hospitals fully funded by taxpayers, the mother openly ad- 
mits that she’s in the country illegally. In fact, in the last 2 years, 
the county hospitals can not provide enough service. They are hav- 
ing to subcontract out to private hospitals. Statewide, the Medi-Cal 
hospitals, statewide over 40 percent of all the births in the largest 
State in the Nation, the mother is in the country illegally. The 
overwhelming majority of those do take public benefits. You have 
to acknowledge that is a tremendous incentive. 

Mr. Gutierrez. Mr. Gallegly, it is very difficult for me to re- 
spond to the issue of California, as I do not know it as well as I 
treat the issue of immigration. I can only tell you that in each and 
every instance in which I have confronted the issue, I find people 
who come undocumented from — in Chicago it’s from Poland. I as- 
sure you that it’s from Mexico. It’s from Europe. I invite everyone 
to come to my district and see the people that come. They come to 
my office all of the time, Mr. Gallegly, saying here is our problem. 
But I find that they are all working. They are all working. They 
all have jobs.- They all contribute. 

So if we were to make an analysis like the undocumented person 
who lives in the Fourth Concessional District or probably out in 
California probably has a job, pays Social Security, pays income 
taxes, State, pays Federal taxes, but does not have the same right 
to the benefits that should be derived by payment of those taxes. 
So it is almost as if they are here, they are living under welfare, 
they don’t work and they don’t contribute, but they do. 

Mr. Gallegly. The only question, and I know I’m about out of 
time. But the question, Mr. Gutierrez, if in fact they are working 
and they can provide for themselves, they would not qualify for in- 
digent health care. So based on that, how do you explain over two- 
thirds of all the births are illegals that are indigent, and on the 
statewide basis, people that qualify for these programs are not 
working, or either they are lying about their income and getting 
the Federal benefits, because they show that they are not qualified 
by having enough income to provide for themselves. 

Mr. Smith. We’re going to need to move on. Thank you, Mr. 
Gallegly. Perhaps you can take that up on the next question. 

Mr. Serrano. 

Mr. Serrano. Thank you, Mr. Chairman. Let’s first of all under- 
stand what I always try to explain at the beginning of my com- 
ments whenever we have this kind of a conversation. This issue is 
part of the misguided immigrant bashing that is taking place in 
this country. A lot of well-intentioned people who really want to 



63 



deal with immigration, which they perceive to be a major problem, 
when in fact it isn’t, think that by making English the official lan- 
guage or stopping all immigration or beginning this new conversa- 
tion, we will somehow deal with this issue. 

The fact of life is that this is also directed at the perception that 
there is a large number of Hispanics arriving in the country. This 
is not about people coming from Europe. I will argue that to my 
last day in Congress and maybe to my last day here on earth. If 
everyone in this country were coming from Europe right now, we 
would not be having these discussions right now. We’re concerned 
about language and the browning of America. 

Now, it’s interesting that some articles have been written in New 
York papers that indicate that if we really study New York City’s 
undocumented population, you find Ireland and Italy higher up on 
the list than the Dominican Republic and Colombia. But no one is 
discussing that. They are discussing bilingual education in the 



schools as an issue. 

It is also ironic that we discuss this issue when the country was 
founded by illegal aliens who had no right to be here, just showed 
up at Plymouth Rock and at other places, in Augustine, FL. And 
then there are parts of the country, the Southwest and West; those 
lands were taken by us from Mexico. So there are two ironic points 
that we have to deal with on this issue. 

But of all the discussions we have had, this is the one that trou- 
bles me the most, because I believe that citizenship is too serious 
an issue for us to lightly tinker with. I personally nave some very 
serious problems with the issue of tinkering with anyone’s citizen- 
ship. We have traditionally said, “If you are bom here, our Con- 
stitution says you are an American citizen.” Now we’re going to 
say, “However, because we have this concern about who is arriving 
in this country, we are going to stop you at the pass, cut you off 
at the pass. We’re going to say if you are bom here from undocu- 
mented parents, you are not a citizen.” That opens up a whole new 
situation which is very difficult for us to deal with. 

Now here’s my concern. How the heck do you enforce this? Lin- 
coln Hospital in the South Bronx has more births than anywhere 
in New York City. “Dr. Smith, this one looks dark. Check him out.” 
‘Yes. But his mother is speaking English. He doesn’t speak Span- 
ish.” “Well, where is she coming from? From a British Colony?” 
Who makes that determination? “This one is light-skinned. He’s 
probably ok, he’s probably a citizen.” Boy, are Puerto Ricans going 
to be in trouble, because we come in all colors, and citizenship is 
not the issue. 

Who makes that determination? Is it the nurse? The doctor? Will 
the social worker now in charge of not allowing a baby out of the 
hospital without proper documents be denying documents? How far 
do we carry it? Does the hospital want to get into that situation 
or does the hospital deny a woman in labor admission for the birth 
because we cant determine who the child is? 

I always tell you that this is also unfair to certain citizens in this 
country. I assure you that if Mr. Gutierrez and his wife show up 
in the Bronx or I show up and sign up with my last name, they 
are going to start asking me questions and not asking someone else 
questions about whether that baby is going to be a citizen or not. 




64 



So you see, enforcement makes no sense. But the style in Congress 
now is, “Let the States decide. Let the States determine what will 
constitute prayer and desecration of the flag and what constituted 
a citizen.” 

My friends, this one is serious. This one is too serious for us to 
fool around with. 

And let me give you my personal concern, which is self-serving, 
I admit, but serious. Mr. Gutierrez, where were you bom? 

Mr. Gutierrez. I was bom in Chicago. 

Mr. Serrano. I was bom in Puerto Rico. Yet you and I, because 
of the unique relationship between the United States and Puerto 
Rico find ourselves not only American citizens and proud of it, but 
very much part of the so-called Puerto Rican community through- 
out the Nation, and we keep very close ties to the island. Am I cor- 
rect? 

Mr. Gutierrez. Yes, sir. 

Mr. Serrano. My citizenship is not protected like yours in the 
Constitution. My citizenship comes about, it is my opinion — and 
you’re the expert on this, that’s why you are sitting there, testify- 
ing on behalf of the caucus — my citizenship comes about because 
of the Jones Act in 1917, which declared all Puerto Ricans citizens. 

Interestingly enough, the House of Delegates left over from Spain 
voted unanimously to reject the citizenship. Congress came back 
and said “Well, we have a war going on and it’s embarrassing to 
send you without your being citizens. At any given moment, if we 
opened this subject up — don’t take this lightly — someone could de- 
cide that citizenship conferred by law and not by the Constitution 
can be revoked. Now I know some of you would love me to leave 
Congress but most of you wouldn’t. What happens when we begin 
to open up this subject? So I would hope that we don’t take this 
lightly. This is a serious, serious issue. 

Mr. Gutierrez. Of course, if they revoked your citizen under the 
statute in 1917 Jones Act, they would revoke my parent’s citizen- 
ship. Therefore, I guess I would not be under the law here when 
I was bom in 1953 because if they revoke yours, they revoke my 
parents. I don’t know what happens to my standing, because I 
therefore was not bom of citizens of the United States of America. 

Mr. Bilbray. Mr. Chairman, the Wong Kim Ark case clearly says 
that at the time of birth, if you are under the jurisdiction you can’t 
take it away after the time of birth. 

Mr. Serrano. No, but you see, Mr. Bilbray, my question for you 
is, does your legislation, or any of the other legislation here, in 
your opinion — this is an easy answer for you, but I just want you 
on the record — in your opinion, open up the discussion of citizen- 
ship where it is not protected by the Constitution? Since we’re 
going to see so much litigation under these bills that we’re going 
to go crazy in the course of discussing citizenship, can not the 
Jones Act become part of the litigation? The question has to be 
asked. 

Mr. Bilbray. Mr. Congressman, my bill does not affect any other 
citizenship legislation. I just ask you, is that you have the assump- 
tion that everyone bom on U.S. soil are U.S. citizens and that any- 
body who would say otherwise is prejudiced. Let me point out, the 
children of diplomats do not qualify for automatic citizenship. That 
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condition in my opinion does not reflect prejudice. It reflects the 
Constitution of the United States and the conditioning clause of the 
automatic citizenship. 

Mr. Serrano. That reflects an understanding that you are here 
in a certain situation. What we are talking about is people who 
make a decision in their life — granted, our problem here is that 
rather than dealing with undocumented immigration at the source 
or at the border, we’re always dealing with the issue at the end. 
People make a decision to leave their home and come to this coun- 
try. Then later on, they give birth to someone. You are now ques- 
tioning that citizenship. That is a very serious issue. It is unlike 
a person coming here as a diplomat for a temporary stay. 

Mr. Bilbray. I know that you agree though that a diplomat’s 
child is not given automatic citizenship. 

Mr. Smith. Mr. Bilbray, let me push on. The Chair has now ex- 
tended to the gentleman twice the normal amount of time. I would 
like to move on to get everybody. 

Mr. Serrano. I was going to ask one more question of Mr. 
Bilbray. 

Mr. Smith. Mr. Serrano. 

Mr. Serrano. Mr. Bilbray, you said that you were born of un- 
documented parents? 

Mr. Bilbray. No. My mother was an immigrant from Australia. 

Mr. Serrano. And was not a citizen? 

Mr. Bilbray. She got her citizenship. In fact, she was the first 
war bride to get her citizenship after World War II. 

Mr. Serrano. But she was not a citizen when you were bom? 

Mr. Bilbray. My mother was taken off of the military base until 
she got her citizenship, and just before my brother was bom, she 
was removed because she was not a citizen. She was a resident 
alien, and she was removed from the naval reservation until she 
got her citizenship just before my older brother’s birth so my broth- 
ers and I could be bom at North Allen Naval Air Station because 
she had received her citizenship. 

Mr. Serrano. After you were born? 

Mr. Bilbray. No. She got it just before my older brother was 
bom. 

Mr. Smith. Thank you, Mr. Serrano. Mr. Bono. 

Mr. BONO. Thank you. You know, I’ve been sitting on these pan- 
els now for a long time. What is unfortunate is that these don’t be- 
come practical issues, and they are practical problems. They be- 
come emotional issues. My father was an immigrant. I’m Italian. 
You mentioned Italians. I think we’re the most benevolent country 
in the world. Let me ask you something, Mr. Bilbray, being close 
to Mexico. How loose are the immigration rules in Mexico? Are 
they as open-minded about regulations as we are in the United 
States? 

Mr. Bilbray. Mr. Bono, as somebody who has not only lived on 
the border but worked with Mexican officials for over 20 years, let 
me just tell you. Mexican immigration law is so much more reason- 
able, logical and fair than our system is right now, that anyone 
who wants to point at Mexico and somehow put them down for 
their immigration law really needs to take a second look. I do not 
believe Mexico as a nation or the people of Mexico or Latin Amer- 
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ican bear the responsibility here. I think they have set an example 
in many cases that we could learn from. 

Mr-. Bono. Good. Why would you not consider your legislation 
punitive against innocent children? 

Mr. Bilbray Well, Mr. Bono, I think that we have got to point 
out that I don t believe that the condition that does not give auto- 
matic citizenship to the children of diplomats as being punitive or 
prejudiced against the children of diplomats. All we are saving 



though is that we are not 
sovereignty of the United 



going to reward people for violating the 
w - -- ---- ---- — states and we're not going to automati- 
cally give something to someone that is breaking the rules, while 
we punish people de facto by not giving citizenship to those who 
are waiting patiently. It really comes down not just to British com- 
mon law, but to common sense. You do not stop people who are 
playing by the rules and deny them something that you are going 
to reward somebody with for violating. It is the parents and the 
status of the parents that we really need to determine. Common 
sense and common decency says you do not punish people for doing 
^ A/r n an d, reward people for doing the wrong thing. 

.J; I don't see how we can ever resolve issues when the 

position becomes one of a certain group of people addressing it be- 
cause it is a practical problem. Then the other group that considers 
themselves victims of these people who consider themselves having 
a practical problem and emotional problem to discriminate against 
people. I just don t believe that in America. Maybe I am extremely 
naive. But I find it difficult to think that. I don't think this issue 
would be discussed if it weren't a practical problem that existed in 
this country, or at least in Los Angeles or California. Would vou 
agree? J 



Mr Bilbray. Let me just say I agree to the fact that if people 
will look at the true problem, quit trying to make it an issue of 
prejudice back and forth. Look at the logic. As somebody who lives 
in a working class neighborhood, who has provided service to the 
working class, I find it really hard for us to look at something like 
the allocation of Medicare funds for the needy and the poor of this 
country and see the great statements that are going around about 
how we are going to provide these services to our citizens, and at 
the same time, ignore the fact that 40 percent of the Medicaid 
births in California are to people that are not even supposed to be 
in the country. And we're at this point to where we are drawing 



It is easy frankly HI be very blunt. It is easy for the rich and 
powerful to talk academic about these issues. But if you are needy 
if you are somebody of color, you are somebody in a community 
that needs these services, if your hospital is the one that is being 
impacted, because it's not impacting the rich neighborhoods, it is 
the poor neighborhoods. If your neighborhoods are being impacted 
you are the ones that are going to have to stand up and talk about 
it. I happen to be somebody who not only lives in those neighbor- 
hoods, but actually represent those neighborhoods. I think a lot of 
people feel that if this were happening to the rich neighborhoods 
there would be hell to be paid. There would be more done on this 
thing. I think it is only fair and equitable that we talk about the 
appropriate way to apply these laws. 
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Mr. BONO. Thank you. I just want to make one closing state- 
ment, if I may, Mr. Chairman. I am not a person who discrimi- 
nates. I don’t consider myself mean. I don’t want to hurt anyone. 
But there are problems that I wish we would all address and all 
recognize that these problems do exist, and everybody would con- 
tribute to these problems rather than just saying you’re a mean 
guy and you want to discriminate against me because I am a cer- 
tain nationality. I think that is being a victim. 

By the way, I work for cheap wages. Somebody mentioned cheap 
wages like it was a dirty word. I worked for cheap wages for a long 
period of my life. I worked through those cheap wages and achieved 
more. But I had the opportunity to do that. So it’s an insult to ev- 
erybody to work for a few bucks, the amount of bucks that could 
be afforded to pay you, I don’t consider that an insult. Again, I just 
want to say I wish we would all recognize these are problems that 
have evolved throughout history of our country now, and they have 
changed since the Constitution. They do need alterations. To as- 
sume that everything will stay the same is a false point of view 
and totally unacceptable in the real world. Thank you, Mr. Chair- 
man. 

Mr. Smith. Thank you, Mr. Bono. As I mentioned earlier, we are 
going to take members in the order in which they arrived when we 
began the hearing today. That means that Mr. Becerra will be up 
next, Mr. Bryant, and then Mr. Watt, as things now stand. 

Mr. Becerra is recognized for 5 minutes. 

Mr. Becerra. Thank you, Mr. Chairman. Before I ask any ques- 
tions, and I hope we get to questions, I am fascinated that several 
members mentioned that polls, opinion polls taken in their districts 
or in their States have shown that the public by some overwhelm- 
ing majority would like to do certain things, whether it’s restrict 
citizenship status for children bom in this country or otherwise, 
whether it’s — in some cases proposition 187 was shown in the polls 
to be dramatically supported by the public. I never realized that 
coming to Congress that I was obligated now as a Member of Con- 
gress to follow the dictates of a poll. I suspect if we were to do that, 
last year we’d have a President by the name of Robert Dole, and 
this year we would have a President by the name of Bill Clinton. 

It seems to me as well, that if we were to look only at polls, it 
could very well be that African-Americans would only barely be 
finding that they have the franchise to vote. When you take a look 
at the Dred Scott decisions, the Supreme Court of the United 
States somehow found a way to tell a very large percentage of the 
population in this country, one that had worked very, very hard, 
and in many cases against its will, that it could still not vote even 
though the Constitution of the United States was allowing most 
others to vote. It seems to me that the Dred Scott decision perhaps 
best epitomizes a situation we find ourselves in periodically, where 
we are driven by the public opinion more than by rational policy. 

So I would hope that we don’t find that Dred Scott is a rational 
basis for anything to be done these days for anyone bom in this 
country. It seems to me that everything I have just said applies to 
just the right to vote as well. I don’t think that we would find much 
progress in this world if we would have taken polls in 1954 if peo- 
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pie thought that Brown v. Board of Education was a good vote. 
There are a lot of other decisions. 

It seems to me that when you get elected to Congress or if you 
get the privilege to serve in a hign place like the Supreme Court, 
you are asked to try to help formulate policy for this country that 
will hold, if not as long as the Constitution, perhaps somewhere 
close to it so that we are a nation of laws. 

Let me ask a couple of questions. Unfortunately only two of the 
members are left, but do either of the two members take the posi- 
tion that they by accident of birth are also U.S. citizens? 

Mr. Bilbray. I would not use the term of accident of birth. I 
would say through the conscious effort of my mother I was bom on 
U.S. soil, specifically because of her conscious effort at not only im- 
migrating but nationalizing. Frankly to say this, is that the prob- 
lems of an immigrant, legal immigrant, I am sensitive to too. Like 
I stated before, she was. basically thrown out of navy housing be- 
cause she was not a citizen. This issue of possible discrimination 
or possible dividing lines being made is not just one based on eth- 
nicity. It is also based on status as a resident. 

Mr. Gutierrez. I have a funny feeling if it were not for World 
War I and the fact that you had to draft literally tens of thousands 
of Puerto Ricans from the island of Puerto Rico, and therefore 
American citizenship was conferred that same year during World 
War I, that my parents would not be citizens of the United States, 
and that therefore, who knows? I might have come here as 
Dominicans have come here undocumented, as Mexicans have come 
here undocumented. 

I mean I think the question is I’d like to do a survey at some 
point of all the people who are legal citizens, who are citizens of 
the United States of America whose parents came into this country 
undocumented or through some illegal vehicle, but who today are 
legally here in this country, and kind of make this retroactive to 
kind of say where do we begin? Because we all know that most peo- 

? le, a huge number of people come to this country undocumented. 

ou know, they come on a visitor’s visa, but they fix things. You 
know? We have the Amnesty Act of 1986. We do things to change 
things and people do become citizens. They get married. There are 
different vehicles that they use to become here legally. Their chil- 
dren therefore are conferred that legality unto them. 

I always like to use the word undocumented, because I hate to 
think of a human being as being illegal. I think of actions as being 
illegal, of an act as being illegal. But a human being, it just some- 
how, an illegal human being doesn’t fit well in my sense of defini- 
tions of people and things. 

Mr. Becerra. Thank you, Mr. Chairman. 

Mr. Smith. Thank you, Mr. Becerra. Mr. Bryant. 

Mr. Bryant of Tennessee. Thank you, Mr. Chairman. It is a 
pleasure to serve on this subcommittee. It’s always very enlighten- 
ing to hear different views and frustrations expressed by all parties 
to these issues. Certainly coming from Tennessee, unlike some of 
my colleagues from California or Texas, we don’t seem to have the 
problem that those States have. 

My constituency, while I don’t think we govern by the polls, I 
think we are up here to represent our constituencies, and whether 
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it’s by poll or how we determine what our constituency believes, I 
think we are under obligation to represent them. I think certainly 
every member in this room is doing just that. 

But concerns, frustrations I hear in my district are about the 
types of statistics that the gentlemen from California both talk 
about. That is, roughly two-thirds of the births in indigent hos- 
pitals in Los Angeles County, fit into this category. Congressman 
Bilbray mentioned 40 percent, I believe, of the births in California 
on Medicaid are affected by this. How much longer can we support 
this type of situation? 

I think Congressman Gutierrez mentions one possible option 
would be to perhaps help bolster the economies of Mexico so they 
wouldn’t come over here. You know, at a time when we are strug- 
gling as a country to balance the budget and fighting over what 
money in the pie is divided, I just don’t think that is feasible, that 
tactic. I think we have to tighten our borders. To me, and I respect 
all the folks on all sides of this issue because I know they are sin- 
cere about their position, but it seems to me we have to do every- 
thing we can to tighten up this situation. I want to remain legal 
on these, and I certainly am going to study the various proposals, 
the various versions here. 

But I think the concept that is being offered here that offends so 
many people, particularly that I represent, again, is what Brian 
Bilbray said. You know, these folks are not even supposed to be in 
the country. It doesn’t matter to me, and I don’t think it matters 
to my constituents where these folks come from. I don’t hear them 
talking about Hispanic populations or Latinos in Tennessee. It’s 
that people are in this country illegally, whether they are from Ire- 
land or Europe or Mexico, wherever, and they are on welfare. 
Again, the statistics speak for themselves. That appears to be accu- 
rate. 

It so happens that a lot of these in Florida, Texas, and Califor- 
nia, but I’m sure it’s in other border States, the Northern border 
and Eastern and so forth. That is the frustration that is reaching 
me to cause me to want to support something like this. I think it 
can be accomplished in a reasonable manner. I think your comment 
that if we do it, we will increase the numbers of illegals in this 
country, I guess we’re just redefining them. It’s sort of like the the- 
ory that, well, we can cut crime by not calling certain actions, not 
calling them crimes any more so we lessen the amount of crime in 
the country. I don’t think that will work, either. I think we’ve got 
to — Sonny Bono said we’ve got practical problems here that call for 
practical solutions. But we always end up taking the emotional side 
of it, everybody does. Somehow we have to overcome that. I am 
standing on my soapbox right now, but I think these folks have 
some very real problems. 

Mr. GUTIERREZ. May I just take an opportunity to quickly re- 
spond? 

Mr. Bryant of Tennessee. Yes. 

Mr. Gutierrez. I think that number one, you deal with illegal 
immigration to the country or undocumented immigration to the 
country by dealing with the problems at the source. The problems 
at the source — see as long as between at least the relationship in 
our hemisphere between Central and South America and Mexico, 
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as long as the disparity is so huge between the standard of living, 
the quality of life, and the possibility of success in life for yourself 
and your children is so different between one side and the other, 
you are going to have people coming here. You are not going to stop 
it. People are not going to say, “Oh God, my child won’t be an 
American citizen. Therefore, let me not go to the United States of 
America.” You still have hunger. You still have pain. You still have 
misery. You still have the expectation 

Mr. Bryant of Tennessee. Assuming that we don’t bolster these 
economies, what is your answer to this? 

Mr. Gutierrez. I think we have a North American Free Trade 
Agreement, and so we need a hemispheric approach. Many times, 
we look at Asia, we look at Europe, we look at their models of eco- 
nomic development and engines at how they are beginning to work 
together. We need a hemispheric approach. We have to think of 
ourselves as Americans. I am an American, you are an American. 
But if you are from Central America or South America, from Can- 
ada, you are an American just as well. We live in a hemisphere. 
It is about time we began to work together. 

Mr. Bilbray. Mr. Chairman, if I may. In all fairness, we need 
a hemispheric approach. But need a hemispheric approach that rec- 
ognizes that the United States is part of this hemisphere. It is not 
just Latin America. I believe in working with Mexico, but we also 
have to look at making sure that it is easier to stay in their home 
country. But also at the same time, we can’t ignore the other half, 
the poll, which is to reward them for violating the law and to come 
here. You can’t blame them. 

In fact, there’s a separate issue that I personally got involved 
with this. I wish you could recognize that there may not have been 
people killed this week in Bosnia, but there were four killed in my 
neighborhood over illegal immigration, killed on the freeways, 
drowned in the rivers. At the same time, recognize that this is not 
something that just affects the United States. As Governor Ruffo, 
the first freely elected Governor of Mexico in this century said, is 
that we are creating problems in twofold. One, we are depriving 
Latin America of the people that could force the social economic 
changes that are desperately needed in their part of the world. Sec- 
ond, is that we are creating problems to the frontier in Latin Amer- 
ica. What he said is basically America needs to learn that sov- 
ereignty is not just a right. It is a responsibility. We are creating 
problems, not just on our side, but in Mexico’s side. 

I remind you, Mr. Chairman, there are nine dead police officers 
in Tijuana that were assassinated that was directly related to this 
problem last year. 

Mr. Smith. Thank you, Mr. Bryant. We are going to go to Mr. 
Watt. Then the Chair is going to indulge a colleague. I hope we 
have a couple of minutes to do so in case Congresswoman Mink has 
an observation or a question as well. We are going to finish with 
this panel before the vote. When we come back, we’ll take up the 
next panel. 

Mr. Watt is recognized for 5 minutes. 

Mr. Watt. Mr. Chairman, I will try to expedite this and engage 
in the unprecedented act on my part probably of not asking either 
of these witnesses any questions. I would like to do two quick 
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things however. I would like to ask unanimous consent to submit 
Mr. Conyers statement for the record since he was unavoidably de- 
tained. 

Mr. SMITH. Without objection, so ordered. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of Hon. John Conyers, Jr, A Representative in Congress 
From the State of Michigan 

Although I share the concerns of the other members regarding the problem of 
women entering the United States for the sole purpose of giving birth to an Amer- 
ican child, I cannot agree that a constitutional amendment is the solution to this 
problem. 

The mere idea of amending the Fourteenth Amendment to the Constitution sends 
chills down my spine. The Fourteenth Amendment is of enormous symbolic impor- 
tance — it defines the United States as a country committed to equality for all peo- 
ple. 

The Citizenship Clause of the Fourteenth Amendment — which reads “all persons 
born ... in the United States, and subject to the jurisdiction thereof,” — was written 
to repudiate the infamous Dred Scott Decision. This clause guarantees that the 
United States population will not contain a hereditary caste of non-citizens. 

The repeal of the birthright citizenship clause of the Fourteenth Amendment 
would create a subculture of non-persons. This problem has been amply dem- 
onstrated in Germany where violent acts are frequently committed against Turkish 
people who are considered “immigrants” even though many of these people have 
lived in Germany for generations. 

Looking at Germany as an example, I cannot countenance a constitutional amend- 
ment that will lead to even more racial strife than we already have in our country. 
It horrifies me to think that we would amend the Fourteenth Amendment, of all 
things, in order to permit discrimination against any group, much less innocent chil- 
dren. 

Demanding that certain children be treated differently from other children solely 
because of the actions or status of their parents conflicts with our notion of equality. 
It also conflicts with the general sentiment that legal burdens should bear some re- 
lationship to individual responsibility or wrongdoing. 

Finally, prohibiting the children of illegal immigrants from becoming citizens will 
not solve the problem of illegal immigration. If the problem is that people are enter- 
ing our countxw illegally, let us work harder to stop illegal immigration. But as long 
as there is a fundamental disparity between the United States and countries with 
historically poor job markets, repealing the Fourteenth Amendment is likely to have 
little or no effect on immigration, but it will leave indelible scars on our national 
psyche. 

Mr. Watt. I would like to engage just briefly in response to Mr. 
Bono’s question of whether this is convenient or a practical prob- 
lem. I think we are in this area talking about constitutional rights. 
I want to make sure he understands the difference between worry- 
ing about practicality as opposed to constitutionality. 

As a practical matter, it is very inconvenient for us to have the 
first amendment in this country, but it is a constitutional require- 
ment. As a practical matter, it is very inconvenient for us to keep 
people out, of police officers from just engaging in Gestapo meas- 
ures to go into people’s houses and engage in illegal searches and 
seizures, but there is a constitutional principle at stake. Our Con- 
stitution can be inconvenient. To the extent that you are using this 
kind of practical shield to be synonymous with convenience or the 
convenience of the majority, which is what I think we’re engaged 
in primarily here, primarily the white majority I would submit to 
you, I think we are engaging in a very, very dangerous thing. 

Mr. Bono. Can I respond? 

Mr. Watt. I just want to caution you about this practical ap- 
proach to everything. I have some rights here, whether it is con- 
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venient or, practical to you or not. I am not going to sit quietly by, 
although I’m not going to ask any questions, and have you trample 
on those . rights just for your convenience, and just because you 
think it’s practical. 

I yield back the balance of my time. 

Mr. Bono. Would the gentleman yield? 

Mr. Smith. 'Die gentleman is yielded back the remainder of his 
time. The Chair, if Mr. Watt does not object, would yield the gen- 
tleman one minute. 

Mr. Watt. I didn’t realize he was trying to get me to yield. I’m 
happy to provide it. 

Mr. Bono. Thank you. I certainly don’t mean to trample on con- 
stitutional rights. If that’s the impression that I gave you or any- 
one else in this room, I’m sorry. I’m just saying that throughout 
time, situations change. If they are constitutionally accounted for, 
that if they don’t fit into today’s society, I understand we have 
amendments to the Constitution. So I presume that is why we do 
have amendments to the Constitution, to take care of these situa- 
tions that arise through time. 

As far as the practical portion of what you are talking about, 
what I find amazing is that if you look at sports, none of these is- 
sues ever arise. I know sports is a specific area. But if you broaden 
it up and look at it, they have rules. Those rules apply. 

Mr. Watt. Let me reclaim my time just long enough to tell you 
about my analysis of sports, Mr. Bono. 

Mr. BONO. Whoever scores, they all hug them. 

Mr. Watt. Can I reclaim my time, Mr. Chairman? 

Mr. Smith. Mr. Watt is recognized. 

Mr. Watt. Let me tell you why I think we don’t have these prac- 
tical problems in the area of sports, because we’ve got some real 
statistical measurements. We had these problems in sports before 
black folks were even allowed to participate in professional sports. 
We finally got past them because we got some real logical criteria 
other than race now to measure people by. I mean, we know how 
many damn rebounds people get. We know how many points they 
average and score. We know how many errors they make or turn- 
overs they make on the basketball court. We select people based on 
some specific criteria, rather than just your looking at them and 
saying look, I don’t like the way this person looks. 

Mr. Bono. Would the gentleman 

Mr. Watt. No. I won’t yield. I’m tired of people talking to me 
about sports, as if it solves all the problems of America. That does 
not solve the problem of America. This is a diverse Nation. We 
have got different looking people. We can’t always measure their 
ability to contribute to our nation based on whether they can shoot 
a damn free throw or not. 

Mr. SMITH. Thank you, Mr. Watt. The Chair would like to in- 
dulge Mrs. Mink before we go vote. 

Mrs. Mink of Hawaii. Thank you very much, Mr. Chairman. I re- 
gret that I have not been permitted an opportunity to present my 
entire testimony, so I ask that it be inserted in the record at this 
point. 

Mr. Smith. Without objection, so ordered. 

[The prepared statement of Mrs. Mink follows:] 
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Prepared Statement of Hon. Patsy T. Mink, A Representative in Congress 
From the State of Hawaii 

Mr. Chairman, as Chair of the Congressional Asian Pacific Caucus, I must protest 
that the Caucus was not welcome to testify before the Subcommittee regarding pro- 
posals to eliminate birthright citizenship. I vigorously dispute the view of the Sub- 
committee that the Caucus’ perspective is not necessary to the debate into national- 
ity and citizenship. 

It is true that Hispanic aliens would be heavily impacted by removing birthright 
citizenship. However, it is a misconception that simply because so many Hispanic 
aliens would be affected that Asians need not be heard when citizenship restrictions 
are discussed. 

Asians, more than any single racial group, have suffered from the U.S. discrimi- 
natory immigration policies. Asians were the first targets of immigration restrictions 
with the Chinese Exclusion Act of 1882 (which was not repealed until 1943). Asian 
entry was further restricted by the Immigration Act of 1917, which set up the Asi- 
atic Barred Zone. Perpetuating the vital total exclusion of Asians was the Quota Act 
of 1921, which froze the ratio of immigrants to match the ethnic ratios already in 
place as of 1920 — obviously, since virtually no Asians had been allowed to enter be- 
fore, there were few slots allotted to Asians under the 1921 quotas. 

It was not until after enactment of the Immigration and Nationality Amendments 
of 1965 that Asians were allowed into the United States in significant numbers. A 
large proportion of these immigrants were Indochinese refugees, particularly after 
the fall of Vietnam and Cambodia in 1975. Yet, of the 55 million people on record 
as having immigrated to the United States between 1820 and 1989, the vast major- 
ity — 37 million — were European, 12 million came from the Americas, and only 5.7 
million came from Asia. Given this very unbalanced history, I believe it is not en- 
tirely coincidental that furor over immigration has erupted, at the very time in our 
history that Asians and Hispanics are immigrating to the U.S. in larger numbers. 

That said, I believe that all Americans — whether U.S. born or not — should be ex- 
tremely wary of the Constitutional amendments being considered today to restrict 
birthright citizenship. Throughout American history, every Constitutional amend- 
ment that the states ratified was framed to increase individual freedoms. The only 
exception to this rule was the Amendment establishing Prohibition, which was soon 
repealed. This Constitutional history compels us to very rigorously investigate any 
proposal to restrict Constitutional liberties. I am quite puzzled that the party which 
proclaims it is trying to reduce governmental intrusion would seek a Constitutional 
amendment to restrict our freedoms. 

These proposals to end birthright citizenship are so openly discriminatory as to 
expose the underlying motives of the anti-immigrant movement. The very idea that 
innocent children would be so harshly punished for the circumstances of their par- 
ents proves that the anti-immigrant movement is actually afraid that immigration 
is changing America’s racial and cultural complexion. I challenge the sponsors to be 
honest as to their intentions. If they want illegal aliens to leave, then they should 
see to it that existing laws providing for deportation of illegal aliens are enforced 
properly. But if they want to take the drastic step of denying citizenship rights to 
innocent children born within our borders, I can only conclude that they want to 
protect not only our borders, but our racial make-up as well. 

Most agree that a key factor that draws illegal immigrants to this country is the 
chance to get a job, to support themselves. This has been the case, whether immi- 
grants came from Asia, the Americas or Europe. There is no empirical evidence to 
show that undocumented immigrants are coming to the U.S. specifically to obtain 
public benefits. In fact, illegal aliens are already barred from participating in most 
federal benefit programs in the first place. Furthermore, the proportion of illegal im- 
migrants “caught” receiving benefits is very low, compared to the overwhelming 
amount who contribute to our economy by working — often taking jobs that no Amer- 
icans will. 

What will happen to a child of an illegal alien under this bill? If not considered 
a citizen, this child could wind up stateless, if she is not considered a national of 
the country of her parents’ citizenship. Taking away birthright citizenship will thus 
be horribly divisive to this country. Let us be realistic: children born in the U.S. 
are not going to leave. But depriving them of citizenship does separate them from 
the rest of society, if does make them outcasts, it does deprive them of goods and 
services, it does increase the risk that they will turn to criminal activity and thereby 
become a burden upon the state, warehoused in our jails. This is hardly a recipe 
for unifying America. 
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STATEMENT OF HON. PATSY T. MINK, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF HAWAII 

Mrs. Mink of Hawaii. I appreciate this opportunity to participate 
in this hearing. Asians, more than any single group in this country, 
have suffered under discriminatory policies. I do not need to take 
the time of this committee to reiterate the Exclusion Acts, the cat- 
egorization of Asian people who came to this country as ineligible 
aliens, who' couldn’t even become citizens by law until recent times; 
the complete closure of immigration potential to Asians until the 
1965 act. So we have a right to be in this room when you are talk- 
ing about immigration policies because no other segment of this 
country was more severely affected by the negative attitudes to- 
ward people who did not look like the rest of America. That is why 
I amhere today, asking that you consider history before you amend 
the Constitution. 

The Constitution’s amendments that are current here today have 
always enlarged the rights for citizens in this country, for people 
who lived here. It has never been the policy of this great Nation 
to take away something. Nothing is more precious in this country 
than our birthright. We have talked about our birthright. Sud- 
denly, this bill or constitutional amendment, suggests that we in 
this country have come to a point where we can no longer tolerate 
these babies to become citizens and define birthright by some other 
definition. I find this to be a very grave departure from the fun- 
damental beliefs and freedoms of democracy. 

So I urge this committee to expand the panelists to allow mem- 
bers of the Asian Pacific community to come in and testify, and to 
express their agonies about what they have endured. The intern- 
ment in World War II was reprehensible. This Congress had to re- 
mediate that by reparations. Let’s not begin a new venture here 
that takes away something that has been so precious, so inalien- 
able as the birthright citizenship principle that has been so car- 
dinal to our whole democracy. 

So I thank the chairman for giving me time. 

Mr. Smith. Thank you, Mrs. Mink. The subcommittee will recess 
for 15 minutes. 

[Recess.] 

Mr. Smith. The subcommittee will reconvene. We will go to our 
next panel, which consists of the Honorable Walter Dellinger, As- 
sistant Attorney General, Office of Legal Counsel, U.S. Department 
of Justice. 

Mr. Dellinger, welcome. Thank you for your patience, which I’ll 
also thank the subsequent panelists for as well when their turn 
comes up. If you would give us your testimony and try to limit it 
to 5 minutes. Thank you again for being here. 

STATEMENT OF WALTER DELLINGER, ASSISTANT ATTORNEY 

GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF 

JUSTICE 

Mr. Dellinger. Chairman Smith, thank you, Chairman Canady. 

I appreciate being able to testify on behalf of the Department of 
Justice. I had planned to discuss with you, assuming that my 
whole statement would be in the record, principally the question of 
whether it would be advisable to amend the Constitution, because 
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I thought it so clear that the statutory alternatives would be un- 
constitutional. In light of the discussion this morning, I thought it 
might be appropriate for me to spend just a minute or two on why 
I think that is so clear. 

The Office of Legal Counsel deals with a number of exceedingly 
difficult legal issues that keep us awake at night wrestling to what 
we hope is a correct conclusion. This is not one of those issues. I 
believe that the proposed statutory provisions are plainly unconsti- 
tutional. 

The text of the 14th amendment is as clear as text can be on 
these matters. All persons bom in the United States and subject 
to the jurisdiction thereof are citizens of the United States. The 
question whether someone who is bom here is subject to the juris- 
diction is not a difficult one. The Framers of the 14th amendment 
clearly intended to have a very broad, very bright line, very objec- 
tive rule. A rule which stated the fundamental principle that all 
who are bom here are citizens, with the exceptions that are as old 
as the rule itself, of those who are in fact representatives of a for- 
eign government as diplomats or the writer’s exception of an occu- 
pying army, an exception that we saw in the case of McKay v. 
Campbell , where there is no clear sovereign on Oregon with British 
troops involved. With those exceptions, the baseline principle was 
the one which the Constitution adopted. 

Wong Kim Ark was a person whose parents being bom in China 
were under the Chinese Exclusion Acts forever barred from becom- 
ing citizens of the United States. So naturally enough, given the 
fervor in the country at the turn of the century, the challenge was 
made to whether Wong Kim Ark, bom on the soil of the United 
States could be a citizen if those who gave him birth themselves 
were not and could never be citizens. The court took this issue on 
in the United States v. Wong Kim Ark. It fully addressed the is- 
sues. While it is true that his parents were not illegal aliens, the 
court’s opinion in Wong Kim Ark , which is 50 pages of the majority 
opinion alone, so thoroughly canvases and deals with the question 
of whether persons born in this country and subject to its jurisdic- 
tion, under its laws, required to obey them, are citizens, and re- 
solves that issue so forcefully in an opinion which has by no means 
become an object of antiquity, but rather, has been cited and relied 
upon for a proposition that’s been adopted, and opinions of Attor- 
ney Generals of the United States. In the Supreme Court, it has 
been the assumption of the Court that this is the rule. 

I take it that there is no doubt that the courts would decline to 
overrule the central proposition of Wong Kim Ark. And that there- 
fore, if this change were to be made, it would have to be made by 
constitutional amendment. 

Congress is of course free to propose and the States to ratify 
amendments to the Constitution. You have that power. When you 
undertake to exercise it, however, I would urge you to do so with 
caution and restraint. The more frequently chat we amend the Con- 
stitution, and there are a variety of proposals, the less the Con- 
stitution becomes a foundational document, a bedrock, something 
that provides a security that we know what the fundamental, most 
basic rules are. 
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This particular proposition that would be amended by these pro- 
posals is one of those bedrocks. I simply want to ask you to con- 
sider before amending the opening sentence of the 14th amend- 
ment how it came to be part of our basic constitutional charter. It 
is quite striking to me, as someone who has taught constitutional 
history, to see in H.J. Res. 56 the statement, “The first sentence 
of section 1 of the 14th article to the Constitution of the United 
States is hereby repealed.” I think it is important that you under- 
stand how fundamental the first sentence of section 1 of the 14th 
amendment is. That it was intended to deal with this very issue 
of establishing the fundamental right of citizenship to those bom 
in America and subject to its jurisdiction. It arose in the aftermath 
of the Dred Scott decision, where the court made its first huge ex- 
ception to the rule that those bom here of free persons are citizens. 

People often misremember Dred Scott, and believe it as a case 
about whether the offspring of slaves or whether slaves could be 
citizens. It is much more profound than that. What Dred Scott 
holds is that a free person, which Dred Scott alleged himself to be, 
a free person may not ever become a citizen of the United States 
if he is descended from persons of African descent. They were ruled 
out. That decision was part of a regime, part of a process that 
played a critical role in the formation of one of America’s great po- 
litical parties. The decision in Dred Scott led the new Republican 
Party’s candidate for the Senate in Illinois to take on that propo- 
sition as one of the central parts of the dynasty that he would op- 
pose. That if you could say that persons bom in America are ex- 
cluded from being citizens on that very fact, if you leave this to 
judges and politicians and no longer have it be a fundamental as- 
sumption, and if you couple with that, the extension of slavery into 
the territories, you have created a dynasty which he declared his 
new party to be dedicated to resisting. He said in Springfield; IL, 
in 1858, “To meet and overthrow the power of that dynasty is the 
work now before all those who would prevent that consummation.” 

In the aftermath of our tragic experience with our national 
plunge into the heart of darkness of the Civil War, it is not surpris- 
ing that we came out of that war with a Congress intent on propos- 
ing to the nation that it be made a fundamental part of our charter 
that all persons bom in the United States and subject to the juris- 
diction thereof are citizens of the United States. 

This takes away discretion about the basic issue of birthright 
citizenship. It means that there should be no inquiry into whether 
or not one came from the right cast or race or lineage or blood line 
in establishing American citizenship. If you were bom here, we 
care not the lineage of your parents. 

Mr. Chairman, I see that my time is up. I will conclude and an- 
swer your questions by simply stating that while other countries 
and other theories might ascribe other kinds of citizenship, based 
on mutual consent or some other theories of the continental writ- 
ers, in this country, because of our tragic history, we have found 
it profoundly important to establish citizenship by the simple fact 
of birth in America, an easily provable fact when anyone’s citizen- 
ship is challenged. By that simple fact, you become a citizen of the 
United States. We have turned away from the notion that we 
should create any other categories. 
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Before we amend this fundamental charter in a way that would 
so change the basic presupposition of who becomes an American 
citizen, 1 would urge you to exercise exceeding caution and re- 
straint. Thank you. 

[The prepared statement of Mr. Dellinger follows:] 

Prepared Statement of Walter Dellinger, Assistant Attorney General, 
Office of Legal Counsel, Department of Justice 

Chairman Smith, Chairman Canady, and Members of the Subcommittees: 
Throughout this country's history, the fundamental legal principle governing citizen- 
ship has been that birth within the territorial limits of the United States confers 
United States citizenship. The Constitution itself rests on this principle of the com- 
mon law. 1 As Justice Noah Swayne wrote in one of the first judicial decisions inter- 
preting the Civil Rights Act of 1866, 2 the word “‘Citizens' under our constitution 
and laws means free inhabitants born within the United States or naturalized 
under the laws of Congress. We find no warrant for the opinion that this great prin- 
ciple of the common law has ever been changed in the United States.” 3 When Jus- 
tice Swayne wrote these words, the nation was only beginning to recover from a 
great Civil War sparked in no small part by the Supreme Court's tragically mis- 
guided decision in the Dred Scott case/ That decision sought to modify the founders’ 
rule of citizenship by denying American citizenship to a class of persons born within 
the United States. In response to Dred Scott and to the Civil War, Congress enacted 
the 1866 Act, and Congress and the States adopted the Fourteenth Amendment in 
order to place the right to citizenship based on birth within the jurisdiction of the 
United States beyond question. Any restriction on that right contradicts both Four- 
teenth Amendment and the underlying principle that the amendment safeguards. 

The several bills and resolutions now before Congress that would deny citizenship 
to children born in the United States to certain classes of alien parents raise various 
issues of law and policy. My testimony today will address two points constitutional 
law. First, because the rule of citizensnip acquired by birth within the United States 
is the law of the Constitution, it cannot be changed through legislation, but only 
by amending the Constitution. A bill such as H.R. 1363, the “Citizenship Reform 
Act of 1995,” that purports to deny citizenship by birth to persons born within the 
jurisdiction of this country is unconstitutional on its face. Second, the proposed con- 
stitutional amendments on this topic conflict with basic constitutional principles. To 
adopt such an amendment would not be technically unlawful, but it would flatly 
contradict our constitutional history and our constitutional traditions. Affirming the 
citizenship of African Americans that Dred Scott had denied, in 1862 President Lin- \ 
coin’s Attorney General wrote an opinion for the Secretary of the Treasury asserting 
“[a]s far as I know. . . you and I have no better title to the citizenship which we 
eqjoy than the ‘accident of birth' — the fact that we happened to be born in the Unit- 
ed States.” 6 Today, in 1995, we cannot and should try to solve the difficult problems 
illegal immigration poses by denying citizenship to persons whose claim to be recog- 
nized as Americans rests on the same constitutions footing as that of any natural- 
bom citizen. Members of both of your Subcommittees have worked vigorously, with 
the Department of Justice on an even handed bipartisan basis, on legislation and 
oversight to address these problems. 



L 

H.R. 1363, the “Citizenship Reform Act of 1995,” exemplifies the various legisla- 
tive proposals before the committees. The stated purpose of the bill is “to deny auto- 
matic citizenship at birth to children bom in the United States to parents who are 
not citizens or permanent resident aliens.” Section 3(a) of the bill amends section 
301(a) of the Immigration and Nationally Act, which grants U.S. citizenship “at 
birth” to all persons “bom in the United States, and subject to the jurisdiction 
thereof.” Specifically, section 3(a) proposes to define the phrase “subject to the juris- 



1 Indeed, the common law's inclusive rule of citizenship by birth defined “the People” who cre- 
ated the Constitution. “The Constitution itself does not make the citizens; it is in fact made by 
them. It only . . . recognizes such of them as are natural — home bom.” Citizenship, 10 Op. Att’y 
Gen. 382. 389 (1862). 

2 Act of April 9, 1866, ch. 331, § 1, 14 Stat. 27. 

3 United States v. Rhodes, 27 F. Cas. 785 (C.C.D. Ky. 1866) (No. 16, 151) (Swayne, J., on cir- 
cuit). 

* Scott v. Sanford, 60 U.S. (19 How.) 393 (1857). 

5 10 Op. Att’y Gen. at 394. 
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diction thereof” to include only children bom to U.S. citizens or permanent resident 
aliens. 

Mv office grapples with many difficult and close issues of constitutional law. The 
lawfulness of this bill is not among them. This legislation is unquestionably uncon- 
stitutional. The Fourteenth Amendment declares that “All persons bom or natural- 
ized in the United States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside.” The unmistakable purpose of 
this provision was to constitutionalize the existing Anglo-American common law rule 
of jus soli or citizenship by place of birth and especially to extend it to persons of 
African descent and their descendants. 

The phrase “subject to the jurisdiction thereoP was meant to reflect the existing 
common law exception for discrete sets of persons who were deemed subject to a for- 
eign sovereign and immune from U.S. laws, principally children bom in the United 
States of foreign diplomats, with the single additional exception of children of mem- 
bers of Indian tribes. Apart from these extremely limited exceptions, there can be 
no question that children bom in the United States of aliens are subject to the full 
jurisdiction of the United States. And, as consistently recognized by courts and At- 
torneys General for over a century, most notably by the Supreme Court in United 
States v. Wong Kim Ark, 6 there is no question tnat they possess constitutional citi- 
zenship under the Fourteenth Amendment. 

A. While the Constitution recognized citizens of the United States in prescribing 
the qualifications for President, Senators, and Representatives, it contained no defi- 
nition of citizenship until the adoption of the Fourteenth Amendment in 1868. Prior 
to that time, citizenship by birth was regulated by common law. And the common 
law conferred citizenship upon all persons 7 within the territory of the United States, 
whether children of citizens or aliens. 8 The only common law exceptions to this gen- 
erally applicable rule of jus soli were children bom under three circumstances — to 
foreign diplomats, on foreign ships, and to hostile occupying forces — which, under 
principles of international law, were deemed not be be within the sovereignty of the 
territory. 9 

As the legislative history of the Civil Rights Act of 1866 and the Fourteenth 
Amendment makes clear, the definitions of citizenship contained in both were in- 
tended to codify the common law and overrule Dred Scott’s denial of citizenship to 
persons of African descent. Thus, with the three limited exceptions already noted 
and the additional exception of tribal Indians, the Fourteenth Amendment guaran- 



6 169 U.S. 649(1898). 

7 Slave8, shamefully, not being considered persons at all for many legal purposes, were ignored 
by the common law analysis. 

8 E.g., Murray v. the Schooner Charming Betsy , 6 U.S. (2 Cranch) 64, 119 (1804) (presuming 
that all persons bom in the United States were citizens thereof), McCreery v. Somerville, 22 
U.S.C (9 Wheat.) 354 (1824) (in determining title to land in Maryland, court assumed that chil- 
dren bom in the state of an alien were native-born citizens of the United States); Lynch v. 
Clarke , 1 Sandf. Ch. 583 (N.Y. 1844) (in holding that child bom in New York during temporary 
stay by alien parents was a citizen of United States, Court, after thorough examination of law, 
concluded that it entertained no doubt that every person born within the dominions and alle- 

S 'ance of the United States, whatever the situation of his parents, was a natural-born citizen); 

stter from Mr. March, Secretary of State to Mr. Mason, United States Minister to France 
(1854) 2 Francis Wharton, “Digest of the International Law of the United States” 394 (2d ed. 
1887) (“(In reply to the inquiry which is made by you, . . . whether ’the children of foreign par- 
ents bom in the United States, but brought to the country in which the father is a subject, and 
continuing to reside within the jurisdiction of their father’s country, are entitled to protection 
as'citizens of the United States,’ I have to observe that it is presumed that, according to the 
common law, “any person bom in the United States, unless he be bom in one of the foreign lega- 
tions therein, may be considered a citizen thereof until he formally renounces his citizenship.”); 
10 Op. Att’y Gen. 328 (1862) (child bom in the United States of alien parents who have never 
been naturalized is, by fact of birth, a native-born citizen of the United States); 10 Op. Att’y 
Gen. 382 (1862) (reaffirming general principle of citizenship by birth in the United States and 
rejecting the existence under law of a class of persons intermediate between citizens and aliens); 
Frederick Van Dyne, “Citizenship of the United States” 6-7 (1904) (“It is beyond doubt that, 
before the enactment of the civil rights act of 1866 ... or the adoption of the constitutional 
amendment, all white persons, at least, born within the sovereignty of the United States, wheth- 
er children of citizens or foreigners, excepting only children of ambassadors or public ministers 
of a foreign government, were native-born citizens of the United States.” (citation omitted)). 

9 United States v. Wong Kim Ark, 169 U.S. 649 (1898); 4 Charles Gordon et al., “Immigration 
Law and Procedure” §92.0313] (rev. ed. 1995). See footnote 12 for a discussion of the status of 
tribal Indians. 

The principal alternative system, jus sanguinis, used in most civil law European countries, 
grants citizens by descent or blood — that is, according to the citizenship of one’s parents. This 
system obviously could not have operated in the United States at its inception, where, except 
for American Indians, the inhabitants were citizens of other countries. 
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